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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF ENERGY

10 CFR Parts 429 and 430
[EERE—2023-BT-TP-0007]

RIN 1904-AF50

Energy Conservation Program: Test
Procedure for Dishwashers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: In this final rule, the U.S.
Department of Energy (“DOE”) is adding
clarifying instructions to the dishwasher
test procedure regarding the allowable
dosing options for each type of
detergent; clarifying the existing
detergent reporting requirements; and
adding an enforcement provision for
dishwashers to specify the detergent
and dosing method that DOE would use
for any enforcement testing of
dishwasher models certified in
accordance with the currently
applicable dishwasher test procedure
prior to July 17, 2023 (i.e., the date by
which the dishwasher test procedure as
amended by a final rule published on
January 18, 2023 will be mandatory for
product testing).

DATES: The effective date of this rule is
August 28, 2023. The amendments will
be mandatory for product testing
starting January 23, 2024. The
incorporation by reference of certain
material listed in this rule was approved
by the Director of the Federal Register
as of February 17, 2023.

ADDRESSES: The docket, which includes
Federal Register notices, comments,
and other supporting documents/
materials, is available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as those
containing information that is exempt
from public disclosure.

A link to the docket web page can be
found at www.regulations.gov/docket/
EERE-2023-BT-TP-0007. The docket
web page contains instructions on how
to access all documents, including
public comments, in the docket.

For further information on how to
review the docket contact the Appliance
and Equipment Standards Program staff
at (202) 287-1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Carl Shapiro, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 287—
5649. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Amelia Whiting, U.S. Department
of Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—2588. Email:
Amelia.Whiting@hq.doe.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents
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C. Deviation from Appendix A
II. Discussion
A. Appendix C1 Amendments
B. Certification Reporting Provisions for
Dishwashers
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III. Procedural Issues and Regulatory Review
A. Review Under Executive Orders 12866,
13563, and 14094
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act of 1995
D. Review Under the National
Environmental Policy Act of 1969
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under Executive Order 12630
J. Review Under Treasury and General
Government Appropriations Act, 2001
K. Review Under Executive Order 13211
L. Congressional Notification
IV. Approval of the Office of the Secretary

I. Authority and Background

Dishwashers are included in the list
of “covered products” for which the

U.S. Department of Energy (“DOE”) is
authorized to establish and amend
energy conservation standards and test
procedures. (42 U.S.C. 6292(a)(6)) DOE’s
test procedures for dishwashers are
currently prescribed in the Code of
Federal Regulations (“CFR”) at 10 CFR
430.23(c); appendix C1 to subpart B of
part 430 (“appendix C1”’); and appendix
C2 to subpart B of part 430 (“appendix
C2”).1 The following sections discuss
DOE’s authority to establish and amend
test procedures for dishwashers and
relevant background information
regarding DOE’s consideration of test
procedures for this equipment.

A. Authority

The Energy Policy and Conservation
Act, Public Law 94-163, as amended
(“EPCA”),2 authorizes DOE to regulate
the energy efficiency of several
consumer products and certain
industrial equipment. (42 U.S.C. 6291—
6317) Title III, Part B of EPCA 3
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles, which sets forth a
variety of provisions designed to
improve energy efficiency. (42 U.S.C.
6291-6309) These products include
dishwashers, the subject of this
document. (42 U.S.C. 6292(a)(6))

The energy conservation program
under EPCA consists essentially of four
parts: (1) testing, (2) labeling, (3) Federal
energy conservation standards, and (4)
certification and enforcement
procedures. Relevant provisions of
EPCA specifically include definitions
(42 U.S.C. 6291), test procedures (42
U.S.C. 6293), labeling provisions (42
U.S.C. 6294), energy conservation
standards (42 U.S.C. 6295), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6296).

1Use of appendix C1 is required to demonstrated
compliance with the currently applicable energy
conservation standards for dishwashers. Use of
appendix C2 will be required to determine
compliance with any amended standards for
dishwashers published after January 1, 2023.

2 All references to EPCA in this document refer
to the statute as amended through the Energy Act
of 2020, Public Law 116—260 (Dec. 27, 2020), which
reflect the last statutory amendments that impact
Parts A and A—1 of EPCA.

3For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.
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The Federal testing requirements
consist of test procedures that
manufacturers of covered products must
use as the basis for (1) certifying to DOE
that their products comply with the
applicable energy conservation
standards adopted under EPCA (42
U.S.C. 6295(s)), and (2) making other
representations about the efficiency of
those products (42 U.S.C. 6293(c)).
Similarly, DOE must use these test
procedures to determine whether the
products comply with any relevant
standards promulgated under EPCA. (42
U.S.C. 6295(s))

DOE is conducting this rulemaking to
address a single specific issue and make
minor corrections to the current test
procedures that are required for
certification of compliance with
applicable energy conservation
standards. This rulemaking does not
satisfy the EPCA requirement that, at
least once every 7 years, DOE review the
test procedure for dishwashers. (42
U.S.C. 6293(b)(1)(A))

B. Background

Appendix C1 includes provisions for
determining estimated annual energy
use and per-cycle water consumption,
among other metrics, and is currently
required to demonstrate compliance
with the energy conservation standards
for dishwashers prescribed at 10 CFR
430.32(f). On January 18, 2023, DOE
published a final rule (“January 2023
Final Rule”) that, in addition to
establishing a new appendix C2 test
procedure that requires use of Cascade
Complete Powder detergent, amended
appendix C1 to specify that Cascade
Complete Powder detergent may
alternately be used for testing
dishwashers in conjunction with a new
detergent dosing requirement that is
based on the number of place settings,
among several other updates. 88 FR
3234, 3428. The effective date of
amended appendix C1 was February 17,
2023, and use of the amended appendix
C1 is mandatory for product testing
starting July 17, 2023. Use of appendix
C2 will be required to determine
compliance with any amended
standards for dishwashers published
after January 1, 2023.

Prior to the amendments of the
January 2023 Final Rule, section 2.10 of
appendix C1 specified the detergent
type and dosage that must be used for

testing.# Specifically, section 2.10
specified that Cascade® with the Grease
Fighting Power of Dawn™ must be
used, and detergent dosage must be
calculated based on the prewash (if any)
and main wash fill water volumes.
Appendix C1 to subpart B of 10 CFR
part 430 (2022). However, Cascade with
the Grease Fighting Power of Dawn has
been discontinued and has been
replaced on the market with the
Cascade® Complete™ Powder
formulation.

Previously, on July 22, 2022, DOE
published a final rule that amended the
certification provisions for dishwashers
(“July 2022 Certification Final Rule”),
among other products. 87 FR 43952. In
the July 2022 Certification Final Rule,
DOE noted that, given the then-
currently specified Cascade with the
Grease Fighting Power of Dawn
detergent was no longer available on the
market, DOE expected that
manufacturers may need to (or already
had to) switch to the Cascade Complete
Powder formulation to conduct testing
according to appendix C1. Id. at 87 FR
43969. The July 2022 Certification Final
Rule amended the dishwasher
certification provisions to require that
manufacturers indicate whether Cascade
Complete Powder detergent was used in
lieu of Cascade with the Grease Fighting
Power of Dawn to conduct testing
according to appendix C1. Id. at 87 FR
43969-43970. DOE stated that it was
establishing this additional reporting
requirement to ensure that any
assessment or enforcement testing
pursuant to 10 CFR 429.104 and 10 CFR
429.110, respectively, would be
performed using the same detergent
used by the manufacturer for certifying
compliance with the energy
conservation standards. Id. at 87 FR
43969.

In the January 2023 Final Rule, DOE
amended appendix C1 to specify that
Cascade Complete Powder detergent
may alternately be used for testing
dishwashers in conjunction with the
detergent dosing requirement that is
based on the number of place settings
rather than wash water fill volumes,
among several other updates. 88 FR
3234, 3247-3248. DOE stated in the

4 As amended by the January 2023 Final Rule,
section 2.5 of appendix C1 specifies the detergent
type and dosage that must be used for testing.

January 2023 Final Rule that permitting
the optional use of the new detergent
and dosing specified in the Association
of Home Appliance Manufacturers
(“AHAM”) standard, AHAM DW-1—
2020, “Uniform Test Method for
Measuring the Energy Consumption of
Dishwashers,” would avoid the need for
manufacturers to request test procedure
waivers, given the lack of availability of
Cascade with the Grease Fighting Power
of Dawn detergent. Id. at 88 FR 3247.
DOE also stated that by maintaining the
use of Cascade with the Grease Fighting
Power of Dawn detergent and water
volume-based dosing requirements,
manufacturers would not be required to
re-test currently certified dishwashers.
Id.

In specifying the place settings-based
detergent dosing requirement for
Cascade Complete Powder in appendix
C1 in the January 2023 Final Rule, DOE
did not intend to require manufacturers
who have already certified dishwashers
using Cascade Complete Powder in
conjunction with the water volume-
based detergent dosing requirement to
re-test and re-certify using the place
settings-based detergent dosing
requirement. To make explicit DOE’s
intent, on March 23, 2023, DOE
published a notice of proposed
rulemaking (‘““March 2023 NOPR”)
proposing amendments to the test
procedure at appendix C1 to explicitly
allow the use of Cascade Complete
Powder detergent with the water-
volume-based detergent dosing
requirements. 88 FR 17419, 17421. In
addition to the appendix C1 proposed
amendments, DOE proposed to amend
certification reporting instructions at 10
CFR 429.19(b)(3) to specify the
applicable dates for each detergent
formulation and dosing combination in
the March 2023 NOPR. DOE also
proposed adding a product-specific
enforcement provision for dishwashers
at 10 CFR 429.134(z)(2) to explicitly
specify that DOE would perform any
enforcement testing using the detergent
dosing requirement that was used by the
manufacturer for certifying compliance
with the energy conservation standards.
88 FR 17419, 17421-17422.

DOE received comments in response
to the March 2023 NOPR from the
interested parties listed in Table I.1.
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TABLE |.1—LIST OF COMMENTERS WITH WRITTEN SUBMISSIONS IN RESPONSE TO THE MARCH 2023 NOPR

Commenter(s)

Reference in this final rule

Comment No.

in the docket Commenter type

Hodgson

Association of Home Appliance Manufacturers ..

Hodgson
AHAM

2 | Individual.
3 | Trade Association.

A parenthetical reference at the end of
a comment quotation or paraphrase
provides the location of the item in the
public record.5

C. Deviation From the Process Rule

In the March 2023 NOPR, DOE noted
that it was deviating from the provision
in section 8(a) of 10 CFR part 430,
subpart C, appendix A (“the Process
Rule”’), regarding the early assessment
process in a test procedure rulemaking.
88 FR 17419, 17421. Section 8(a) of the
Process Rule states that DOE will follow
an early assessment process similar to
DOE’s consideration of amended energy
conservation standards and publish a
notice in the Federal Register whenever
DOE is considering initiation of a
rulemaking to amend a test procedure.

AHAM commented that it supported
the deviation from section 8(a) of the
Process Rule, as the circumstances
provided in the March 2023 NOPR
justify the deviation. (AHAM, No. 3 at
p. 2)

As discussed in the March 2023
NOPR, DOE is conducting this
rulemaking to address a single specific
issue rather than comply with the 7-year
lookback requirement prescribed by
EPCA. 88 FR 17419, 17421.
Furthermore, this proposal seeks to
prevent manufacturers from needing to
re-test and re-certify certain existing
models after July 17, 2023. For these
reasons, DOE finds it necessary and
appropriate to deviate from the
provision in the Process Rule regarding
the early assessment process.

II. Discussion
A. General Comments

AHAM commented that it appreciated
DOE’s swift guidance and test procedure
change to improve repeatability and
reproducibility of the test procedure and
reduce undue testing burden on
manufacturers. AHAM also urged DOE
to publish a final rule as quickly as
possible. (AHAM, No. 3 at p. 3)

5The parenthetical reference provides a reference
for information located in the docket of DOE’s
rulemaking to develop test procedures for
dishwashers. (Docket No. EERE-2023-BT-TP-0007,
which is maintained at www.regulations.gov) The
references are arranged as follows: (commenter
name, comment docket ID number, page of that
document).

DOE appreciates AHAM’s comments.
DOE’s intention with this final rule is to
improve the clarity of the amended
appendix C1 and reduce burden to
manufacturers. Further, DOE has
worked to move swiftly with this
rulemaking so that this final rule could
be published prior to the July 17, 2023,
mandatory compliance date of the
amended appendix C1 established by
January 2023 Final Rule.

Hodgson opposed DOE’s proposal,
stating that consumer demand and
transparent labeling of energy and water
consumption would be sufficient to
drive efficiency without further
rulemaking. (Hodgson, No. 2 at p. 1)

In response to Hodgson, the March
2023 NOPR did not propose any
changes with respect to the energy
conservation standards applicable to
dishwashers. As supported by AHAM’s
comment describing the results of its
testing, the amendments proposed in
the March 2023 NOPR would not be
expected to change the measured energy
and water use of dishwashers.

B. Appendix C1 Amendments

While the July 2022 Certification
Final Rule amended the dishwasher
certification provisions to require that
manufacturers indicate whether Cascade
Complete Powder detergent was used in
lieu of Cascade with the Grease Fighting
Power of Dawn to conduct testing
according to appendix C1 (87 FR 43952,
43969-43970), it did not explicitly
permit the use of Cascade Complete
Powder detergent formulation with the
water volume-based dosage
requirements for units certified before
July 17, 2023 (i.e., the date on which
testing according to the amended
appendix C1 will be mandatory).
Section 2.5 of the amended appendix C1
allows the use of Cascade with the
Grease Fighting Power of Dawn
detergent only with the water volume-
based dosage requirements or Cascade
Complete Powder detergent only with
the place settings-based detergent
dosing requirement. However, in
specifying the new detergent dosing
requirement for Cascade Complete
Powder in appendix C1 in the January
2023 Final Rule, DOE did not intend to
require manufacturers who have already
certified dishwashers using the new
Cascade Complete Powder in

conjunction with the water volume-
based detergent dosing requirement to
re-test and re-certify using the place
settings-based detergent dosing
requirement.

Therefore, in the March 2023 NOPR,
DOE proposed to amend section 2.5 of
appendix C1 to explicitly allow the use
of Cascade Complete Powder detergent
with either the dosage requirements
based on fill water volumes or based on
number of place settings. 88 FR 17419,
17421. DOE’s proposal in the March
2023 NOPR sought to clarify the current
test procedure and prevent the need for
manufacturers that have used, or intend
to use until July 17, 2023, Cascade
Complete Powder detergent with dosing
based on fill water volumes rather than
number of place settings to re-test and
re-certify. Id.

DOE requested feedback on its
proposal to amend appendix C1 to
explicitly allow the use of Cascade
Complete Powder detergent with either
the dosage requirements based on fill
water volumes, or the dosage
requirements based on number of place
settings until July 17, 2023. Id.

AHAM commented that it supports
DOE’s proposal to amend appendix C1
to explicitly allow the use of Cascade
Complete Powder detergent with either
the dosage requirements based on fill
water volumes or based on number of
place settings. AHAM commented that
while the version of appendix C1 prior
to the January 2023 Final Rule allows
the use of Cascade with the Grease
Fighting Power of Dawn detergent only
with the fill water volume-based dosing
method, manufacturers are
predominantly using the Cascade
Complete Powder detergent. AHAM
commented that DOE’s proposal in the
March 2023 NOPR would add clarity to
the test procedure and would eliminate
unnecessary test burden from requiring
manufacturers to re-test models using
the Cascade Complete Powder detergent
with the detergent dosing based on
number of place settings. (AHAM, No. 3
at p. 2) AHAM noted the burden
reduction is especially important in
light of the significant cumulative
regulatory burden associated with
DOE’s proposed energy conservation
standards for several products under
AHAM’s scope that impact dishwasher
manufacturers. (AHAM, No. 3 at p. 3)
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DOE appreciates AHAMs comments
and notes that DOE did not intend to
require manufacturers who have already
certified dishwashers using the new
Cascade Complete Powder in
conjunction with the water volume-
based detergent dosing requirement to
re-test and re-certify using the place
settings-based detergent dosing
requirement.

AHAM additionally commented that
while conducting round-robin testing
for AHAM’s performance test
procedure, AHAM members collected
data that showed test results for
measured energy consumption between
the two detergent dosage methods were
comparable. AHAM commented that its
members also do not expect that there
will be a difference in measured
efficiency based on the detergent dosing
method and that its members do not
believe the dosing method would
impact product performance, despite
the use of potentially less detergent
under the new dosing method.® (Id. at
pp. 2-3)

DOE appreciates the additional data
provided by AHAM and observes that
the data suggest that the water volume-
based dosing method and the place
settings-based dosing method produce
generally comparable results for
machine energy consumption. DOE
notes, however, that AHAM’s comment
does not specify which detergent was
used for testing nor does it provide the
measured water consumption or water
heating energy. Therefore, DOE cannot
draw conclusions on the rated energy
and water consumption of dishwashers
from the data provided.

AHAM also commented that there
was a minor error in the amended
appendix C1. Specifically, AHAM
commented that in section 2.5 of
appendix C1, there are references to
sections 2.6.1 and 2.6.2 for the detergent
dosing amount determination, but these
sections should instead reference
sections 2.5.1 and 2.5.2. (AHAM, No. 3
at p. 3)

Regarding AHAM’s comment that
section 2.5 of appendix C1 as amended
by the January 2023 Final Rule
improperly references sections 2.6.1 and
2.6.2, DOE notes that the amendments
proposed to section 2.5 in the March
2023 NOPR would correct these
references as indicated by AHAM in its
comment.

For the reasons discussed in the
March 2023 NOPR, and in consideration
of comments received by AHAM, DOE
is finalizing amendments to appendix
C1 as proposed to explicitly allow, until

6DOE understands the new dosing method to
refer to the place-setting based dosing method.

July 17, 2023, the use of Cascade
Complete Powder detergent with either
the dosage requirements based on fill
water volumes, or the dosage
requirements based on number of place
settings.

C. Certification Reporting Provisions for
Dishwashers

In conjunction with the proposed
amendment to appendix C1 as
described, DOE proposed in the March
2023 NOPR to specify the applicable
dates for each detergent formulation and
dosing combination through
instructions specified in the
certification reporting provisions at 10
CFR 429.19(b)(3). 88 FR 17419, 17421.
Specifically, DOE proposed to amend 10
CFR 429.19 to specify in a new
paragraph (b)(3)(vi)(A) that before July
17, 2023, Cascade Complete Powder
detergent may be used as the basis for
certification in conjunction with either
detergent dosing method (i.e., the
currently applicable detergent dosing
requirement based on fill water
volumes, or the new detergent dosing
requirement based on number of place
settings) and Cascade with the Grease
Fighting Power of Dawn detergent may
be used as the basis for certification
only in conjunction with the detergent
dosing method based on fill water
volumes. 88 FR 17419, 17421-17422.

DOE further proposed to specify in a
new paragraph (b)(3)(vi)(B) to 10 CFR
429.19 that beginning July 17, 2023,
Cascade Complete Powder detergent
may be used as the basis for certification
of newly certified basic models only in
conjunction with the detergent dosing
method based on number of place
settings, and Cascade with the Grease
Fighting Power of Dawn detergent may
be used as the basis for certification
only in conjunction with the detergent
dosing method based on fill water
volumes. DOE also proposed to clarify
that manufacturers may maintain basic
model certifications made prior to July
17, 2023. 88 FR 17419, 17422.

DOE sought feedback on its proposal
to add two subsections to the
certification reporting provisions that
specify the date when each detergent
formulation and dosage method is
applicable. Id.

DOE did not receive any comments on
this specific topic. For the reasons
discussed, DOE is finalizing its proposal
from the March 2023 NOPR regarding
certification reporting provisions for
dishwashers.

D. Enforcement Testing Provisions for
Dishwashers

In the March 2023 NOPR, DOE
proposed adding a product-specific

enforcement provision for dishwashers
at 10 CFR 429.134(z)(2), explicitly
specifying that DOE would perform any
enforcement testing using the detergent
dosing requirement that was used by the
manufacturer for certifying compliance
with the energy conservation standards.
88 FR 17419, 17422. This proposal
sought to provide greater certainty
regarding how DOE would conduct any
enforcement testing for any dishwashers
certified prior to July 17, 2023, using the
Cascade Complete Powder detergent, as
implicitly permitted by the July 2022
Certification Final Rule. In the March
2023 NOPR, DOE noted that it may
request any information relevant to
determining compliance per the
requirements specified at 10 CFR
429.106(b), and the proposal to request
detergent dosage information for the
purposes of conducting enforcement
testing would be consistent with that
requirement. Id.

DOE did not receive specific
comments on this topic. For the reasons
discussed, DOE is finalizing its
proposal, consistent with the March
2023 NOPR, to add a product-specific
enforcement requirement for
dishwashers to specify that DOE would
perform any enforcement testing using
the detergent dosing requirement that
was used by the manufacturer to certify
compliance with the applicable energy
conservation standards.

III. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866, 13563, and 14094

Executive Order (“E.O.”’) 12866,
“Regulatory Planning and Review,” as
supplemented and reaffirmed by E.O.
13563, “Improving Regulation and
Regulatory Review,” 76 FR 3821 (Jan.
21, 2011), and amended by E.O. 14094,
“Modernizing Regulatory Review,” 88
FR 21879 (April 11, 2023), requires
agencies, to the extent permitted by law,
to (1) propose or adopt a regulation only
upon a reasoned determination that its
benefits justify its costs (recognizing
that some benefits and costs are difficult
to quantify); (2) tailor regulations to
impose the least burden on society,
consistent with obtaining regulatory
objectives, taking into account, among
other things, and to the extent
practicable, the costs of cumulative
regulations; (3) select, in choosing
among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
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performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public. DOE emphasizes as
well that E.O. 13563 requires agencies to
use the best available techniques to
quantify anticipated present and future
benefits and costs as accurately as
possible. In its guidance, the Office of
Information and Regulatory Affairs
(“OIRA”) in the Office of Management
and Budget (“OMB”’) has emphasized
that such techniques may include
identifying changing future compliance
costs that might result from
technological innovation or anticipated
behavioral changes. For the reasons
stated in the preamble, this final
regulatory action is consistent with
these principles.

Section 6(a) of E.O. 12866 also
requires agencies to submit ‘““significant
regulatory actions” to OIRA for review.
This does not constitute a significant
action under section 3(f) of E.O. 12866.
Accordingly, this action was not
submitted to OIRA for review under
E.O. 12866.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of a final regulatory flexibility analysis
(“FRFA”) for any final rule where the
agency was first required by law to
publish a proposed rule for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
As required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the DOE
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s website: www.energy.gov/gc/
office-general-counsel. DOE reviewed
this final rule under the provisions of
the Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003.

This final rule amends appendix C1 to
remove uncertainty about dishwashers
that may be currently certified under
appendix C1 as it appeared prior to the

January 2023 Final Rule using Cascade
Complete Powder detergent (as
permitted by the July 2022 Certification
Final Rule), and to prevent such
dishwashers from having to be re-tested
and re-certified after the July 17, 2023,
required use date of appendix C1 as
amended by the January 2023 Final
Rule. These amendments do not affect
the scope or substance of the currently
applicable or amended test procedure
for dishwashers.

Accordingly, DOE concludes that the
cost effects accruing from the final rule
would not have a “significant economic
impact on a substantial number of small
entities,” and that the preparation of a
FRFA is not warranted. DOE has
submitted a certification and supporting
statement of factual basis to the Chief
Counsel for Advocacy of the Small
Business Administration for review
under 5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

Manufacturers of dishwashers must
certify to DOE that their products
comply with any applicable energy
conservation standards. To certify
compliance, manufacturers must first
obtain test data for their products
according to the DOE test procedures,
including any amendments adopted for
those test procedures. DOE has
established regulations for the
certification and recordkeeping
requirements for all covered consumer
products and commercial equipment,
including dishwashers. (See generally
10 CFR part 429.) The collection-of-
information requirement for the
certification and recordkeeping is
subject to review and approval by OMB
under the Paperwork Reduction Act
(“PRA”). This requirement has been
approved by OMB under OMB control
number 1910-1400. Public reporting
burden for the certification is estimated
to average 35 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

DOE is not amending the certification
or reporting requirements for
dishwashers in this final rule, rather it
is clarifying the certification
requirements.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

D. Review Under the National
Environmental Policy Act of 1969

In this final rule, DOE is adding
explicit enumeration of currently
allowable testing options to the test
procedure, certification reporting
instructions, and a product-specific
enforcement provision that would
specify how DOE would conduct any
enforcement testing of certain
dishwasher models. DOE has
determined that this rule falls into a
class of actions that are categorically
excluded from review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and DOE’s
implementing regulations at 10 CFR part
1021. Specifically, DOE has determined
that adopting test procedures for
measuring energy efficiency of
consumer products and industrial
equipment is consistent with activities
identified in 10 CFR part 1021,
appendix A to subpart D, A5 and A6.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive order also requires agencies to
have an accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735. DOE examined this final rule
and determined that it will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. EPCA governs and
prescribes Federal preemption of State
regulations as to energy conservation for
the products that are the subject of this
final rule. States can petition DOE for
exemption from such preemption to the
extent, and based on criteria, set forth in
EPCA. (42 U.S.C. 6297(d)) No further
action is required by Executive Order
13132.
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F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation (1) clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met, or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this final rule
meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (“UMRA”) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 104—4, sec.
201 (codified at 2 U.S.C. 1531). For a
regulatory action resulting in a rule that
may cause the expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)) The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed ‘“‘significant intergovernmental
mandate,” and requires an agency plan

for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect small
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820; also available at
www.energy.gov/gc/office-general-
counsel. DOE examined this final rule
according to UMRA and its statement of
policy and determined that the rule
contains neither an intergovernmental
mandate, nor a mandate that may result
in the expenditure of $100 million or
more in any year, so these requirements
do not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final rule will not have any impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights” 53 FR 8859
(March 18, 1988), that this regulation
will not result in any takings that might
require compensation under the Fifth
Amendment to the U.S. Constitution.

J. Review Under Treasury and General
Government Appropriations Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). Pursuant to OMB
Memorandum M-19-15, Improving
Implementation of the Information
Quality Act (April 24, 2019), DOE
published updated guidelines which are
available at www.energy.gov/sites/prod/
files/2019/12/f70/DOE
%20Final%20Updated
%20IQA %20Guidelines
%20Dec%202019.pdf. DOE has

reviewed this final rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OMB, a
Statement of Energy Effects for any
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that (1) is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any significant energy
action, the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use if the
regulation is implemented, and of
reasonable alternatives to the action and
their expected benefits on energy
supply, distribution, and use.

This regulatory action is not a
significant regulatory action under
Executive Order 12866. Moreover, it
would not have a significant adverse
effect on the supply, distribution, or use
of energy, nor has it been designated as
a significant energy action by the
Administrator of OIRA. Therefore, it is
not a significant energy action, and,
accordingly, DOE has not prepared a
Statement of Energy Effects.

The following standard was
previously approved for incorporation
by reference into the provisions where
they appear in this rulemaking and no
change to the standard is being made:
AHAM DW-1-2020.

L. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

IV. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.
List of Subjects
10 CFR Part 429

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
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http://www.energy.gov/sites/prod/files/2019/12/f70/DOE%20Final%20Updated%20IQA%20Guidelines%20Dec%202019.pdf
http://www.energy.gov/sites/prod/files/2019/12/f70/DOE%20Final%20Updated%20IQA%20Guidelines%20Dec%202019.pdf
http://www.energy.gov/sites/prod/files/2019/12/f70/DOE%20Final%20Updated%20IQA%20Guidelines%20Dec%202019.pdf
http://www.energy.gov/sites/prod/files/2019/12/f70/DOE%20Final%20Updated%20IQA%20Guidelines%20Dec%202019.pdf
http://www.energy.gov/gc/office-general-counsel
http://www.energy.gov/gc/office-general-counsel
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Intergovernmental relations, Reporting
and recordkeeping requirements, Small
businesses.

10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Incorporation by reference,
Intergovernmental relations, Small
businesses.

Signing Authority

This document of the Department of
Energy was signed on July 19, 2023, by
Francisco Alejandro Moreno, Acting
Assistant Secretary for Energy Efficiency
and Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on July 20,
2023.

Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.

For the reasons stated in the
preamble, DOE amends parts 429 and
430 of chapter II of title 10, Code of
Federal Regulations as set forth below:

PART 429—CERTIFICATION,
COMPLIANCE, AND ENFORCEMENT
FOR CONSUMER PRODUCTS AND
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 429
continues to read as follows:

Authority: 42 U.S.C. 6291-6317; 28 U.S.C.
2461 note.

m 2. Amend §429.19 by revising
paragraph (b)(3)(vi) to read as follows:

§429.19 Dishwashers.

* * * * *

(b) L

(3) I

(vi) Indication of whether Cascade
Complete Powder or Cascade with the
Grease Fighting Power of Dawn was
used as the detergent formulation. When
certifying dishwashers, other than water
re-use dishwashers, according to
appendix C1 to subpart B of part 430 of
this chapter:

(A) Before July 17, 2023, Cascade
Complete Powder detergent may be
used as the basis for certification in
conjunction with the detergent dosing
methods specified in either section
2.5.2.1.1 or section 2.5.2.1.2 of appendix
C1 to subpart B of part 430. Cascade
with the Grease Fighting Power of Dawn
detergent may be used as the basis for
certification only in conjunction with
the detergent dosing specified in section
2.5.2.1.1 of appendix C1.

(B) Beginning July 17, 2023, Cascade
Complete Powder detergent may be
used as the basis for certification of
newly certified basic models only in
conjunction with the detergent dosing
method specified in section 2.5.2.1.2 of
appendix C1 to subpart B of part 430.
Cascade with the Grease Fighting Power
of Dawn detergent may be used as the
basis for certification only in
conjunction with the detergent dosing
specified in section 2.5.2.1.1 of
appendix C1. Manufacturers may
maintain existing basic model
certifications made prior to July 17,
2023, consistent with the provisions of
paragraph (b)(3)(vi)(A) of this chapter.

m 3. Amend § 429.134 by adding
paragraph (z)(2) to read as follows:

§429.134 Product-specific enforcement
provisions.
* * * * *

(Z] * * %

(2) Detergent dosing requirement. For
any dishwasher basic model certified in
accordance with the test procedure at
appendix C1 to subpart B of part 430 of
this chapter, DOE will conduct
enforcement testing using the detergent
dosing requirement that was used by the
manufacturer as the basis for certifying
compliance with the applicable energy
conservation standard, in accordance
with the applicable test procedure and
certification reporting requirements.

* * * * *

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 4. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 5. Amend appendix C1 to subpart B of
part 430 by:
m a. Revising the introductory note and
sections 2.5 and 2.5.1;
m b. Removing sections 2.5.1.1 and
2.56.1.2;
m c. Revising section 2.5.2; and
m d. Adding sections 2.5.2.1, 2.5.2.1.1,
2.5.2.1.2, 2.5.2.2, and 2.5.3.

The revisions and additions read as
follows:

Appendix C1 to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Dishwashers

Note: Before January 23, 2024,
manufacturers must use the results of testing
under this appendix as codified on August
28, 2023, or February 17, 2023, to determine
compliance with the relevant standard from
§430.32(f)(1) as it appeared in the January 1,
2023, edition of 10 CFR parts 200—499.
Beginning January 23, 2024, manufacturers
must use the results of testing under this
appendix to determine compliance with the
relevant standard from §430.32(f)(1) as it
appeared in the January 1, 2023, edition of
10 CFR parts 200—499. Manufacturers must
use the results of testing under appendix C2
to this subpart to determine compliance with
any amended standards for dishwashers
provided in 10 CFR 430.32(f)(1) that are
published after January 1, 2023. Any
representations related to energy or water
consumption of dishwashers must be made
in accordance with the appropriate appendix
that applies (i.e., appendix C1 or appendix
C2) when determining compliance with the
relevant standard. Manufacturers may also
use appendix C2 to certify compliance with
any amended standards prior to the
applicable compliance date for those
standards. The regulation at 10 CFR
429.19(b)(3) provides instructions regarding
the combination of detergent and detergent
dosing, specified in section 2.5 of this
appendix, used for certification.

* * * * *

2.5 Detergent.

2.5.1 Detergent Formulation. Either
Cascade with the Grease Fighting Power of
Dawn or Cascade Complete Powder may be
used.

2.5.2 Detergent Dosage.

2.5.2.1 Dosage for any dishwasher other
than water re-use system dishwashers.

If Cascade with the Grease Fighting Power
of Dawn detergent is used, the detergent
dosing specified in section 2.5.2.1.1 of this
appendix must be used.

If Cascade Complete Powder detergent is
used, consult the introductory note to this
appendix regarding use of the detergent
dosing specified in either section 2.5.2.1.1 or
section 2.5.2.1.2 of this appendix.

2.5.2.1.1 Dosage based on fill water
volumes. Determine detergent dosage as
follows:

Prewash Detergent Dosing. If the cycle
setting for the test cycle includes prewash,
determine the quantity of dry prewash
detergent, D,y, in grams (g) that results in
0.25 percent concentration by mass in the
prewash fill water as:

Dpw = Vpw X p X k X 0.25/100

where,

Vpw = the prewash fill volume of water in
gallons,

p = water density = 8.343 pounds (Ib)/gallon
for dishwashers to be tested at a nominal
inlet water temperature of 50 °F (10 °C),
8.250 Ib/gallon for dishwashers to be
tested at a nominal inlet water
temperature of 120 °F (49 °C), and 8.205
Ib/gallon for dishwashers to be tested at
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a nominal inlet water temperature of
140 °F (60°C), and

k = conversion factor from Ib to g = 453.6 g/
1b.

Main Wash Detergent Dosing. Determine
the quantity of dry main wash detergent, Dmw,
in grams (g) that results in 0.25 percent
concentration by mass in the main wash fill
water as:

Diw = Vinw X p X k x0.25/100

where,

Vimw = the main wash fill volume of water in
gallons, and
p and k are as defined above.

For dishwashers that do not have a direct
water line, Vi is equal to the manufacturer
reported water capacity used in the main
wash stage of the test cycle.

2.5.2.1.2 Dosage based on number of
place settings. Determine detergent dosage as
specified in sections 2.10 and 2.10.1 of
AHAM DW-1-2020.

2.5.2.2 Dosage for water re-use system
dishwashers. Determine detergent dosage as
specified in section 2.10.2 of AHAM DW-1—
2020.

2.5.3 Detergent Placement.

Prewash and main wash detergent must be
placed as specified in sections 2.10 and
2.10.1 of AHAM DW-1-2020. For any
dishwasher that does not have a main wash
detergent compartment and the manufacturer
does not recommend a location to place the
main wash detergent, place the main wash
detergent directly into the dishwasher
chamber.

* * * * *

[FR Doc. 2023-15725 Filed 7-26—23; 8:45 am|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-0197; Airspace
Docket No. 21-AAL-17]

RIN 2120-AA66
Amendment of United States Area

Navigation (RNAV) Route T-226;
Central, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends United
States Area Navigation (RNAV) route T—
226 in the vicinity of Central, AK, in
support of a large and comprehensive T-
route modernization project for the state
of Alaska.

DATES: Effective date 0901 UTC, October
5, 2023. The Director of the Federal

Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.
FOR FURTHER INFORMATION CONTACT:
Steven Roff, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it expands the
availability of RNAV in Alaska and
improves the efficient flow of air traffic
within the National Airspace System
(NAS) by lessening the dependency on
ground-based navigation.

History

The FAA published an NPRM for
Docket No. FAA-2022-0197 in the
Federal Register (87 FR 13666; March
10, 2022), amending RNAV route T-226
in the vicinity of Central, AK, in support
of a large and comprehensive T-route
modernization project for the state of

Alaska. Interested parties were invited
to participate in this rulemaking effort
by submitting comments on the
proposal. One positive comment was
received.

The commenter supported the FAA’s
Next Generation Transportation System
(NextGen) NAS transition efforts and
the proposal to remove the waypoints
(WP) not required for T-226 in the
affected areas in the State of Alaska. The
commenter offered that the FAA’s
actions were beneficial to improving
compliance results, creating a better
safety culture, and preventing accidents
along the air routes. The commentor
closed with support for the FAA’s
approval of the proposed action.

Incorporation by Reference

United States Area Navigation Routes
are published in paragraph 6011 of FAA
Order JO 7400.11 Airspace Designations
and Reporting Points, which is
incorporated by reference in 14 CFR
71.1 on an annual basis. This document
amends the current version of that
order, FAA Order JO 7400.11G, dated
August 19, 2022, and effective
September 15, 2022. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending RNAYV route T-226 in the
vicinity of Central, AK, in support of a
large comprehensive T-route
modernization project for the state of
Alaska. The amendment is described
below.

T-226: T-226 extends between the
Johnstone Point, AK, Very High
Frequency (VHF) Omnidirectional
Range/Distance Measuring Equipment
(VOR/DME) and the Fort Yukon, AK,
VHF Omnidirectional Range/Tactical
Air Navigation (VORTAC) navigational
aid. This action removes the FIDAL, AK;
ROBES, AK; KLUNG, AK; DOZEY, AK;
PAXON, AK; and DONEL, AK, Fixes
and the HEXAX, AK, WP from the route
description since they are not required
to retain the route’s structure. The Fixes
and WP will remain in the National
Airspace System Resource database and
continue to be depicted on IFR En Route
charts.


http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.regulations.gov
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Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
airspace action of amending RNAV
route T—226 in the vicinity of Central,
AK, qualifies for categorical exclusion
under the National Environmental
Policy Act (42 U.S.C. 4321 et seq.) and
its implementing regulations at 40 CFR
part 1500, and in accordance with FAA
Order 1050.1F, Environmental Impacts:
Policies and Procedures, paragraph 5—
6.5a, which categorically excludes from

further environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, G, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points), and paragraph 5-6.51,
which categorically excludes from
further environmental review the
establishment of new or revised air
traffic control procedures conducted at
3,000 feet or more above ground level
(AGL); procedures conducted below
3,000 feet AGL that do not cause traffic
to be routinely routed over noise
sensitive areas; modifications to
currently approved procedures
conducted below 3,000 feet AGL that do
not significantly increase noise over
noise sensitive areas; and increases in
minimum altitudes and landing
minima. As such, this action is not
expected to result in any potentially
significant environmental impacts. In
accordance with FAA Order 1050.1F,
paragraph 5-2 regarding Extraordinary
Circumstances, the FAA has reviewed
this action for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis. Accordingly, the FAA has
determined that no extraordinary
circumstances exist that warrant

T-226 Johnstone Point, AK (JOH) to Fort Yukon, AK (FYU) [Amended]

Johnstone Point, AK (JOH)

Gulkana, AK (GKN)
Big Delta, AK (BIG)
Fort Yukon, AK (FYU)

* * * * *

Issued in Washington, DC, on July 24,
2023.

Karen L. Chiodini,

Acting Manager, Airspace Rules and
Regulations Group.

[FR Doc. 2023-15905 Filed 7-26—23; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-0429; Airspace
Docket No. 21-AAL—40]

RIN 2120-AA66

Establishment of Area Navigation
(RNAV) Route T-719 in the Vicinity of
Sitka, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

preparation of an environmental
assessment or environmental impact
study.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6011 United States Area
Navigation Routes.
* * * * *

VOR/DME (Lat. 60°28’51.43” N, long. 146°35'57.61” W)
VOR/DME (Lat. 62°09'13.51” N, long. 145°26'50.51” W)
VORTAC (Lat. 64°00716.06” N, long. 145°43'02.09” W)
VORTAC (Lat. 66°34'27.31” N, long. 145°16"35.97” W)

SUMMARY: This action establishes
Canadian Area Navigation (RNAV) route
T-719, in the vicinity of Sitka, AK. This
action is in support of a large and
comprehensive RNAV T-route
modernization project for the state of
Alaska.

DATES: Effective date 0901 UTC, October
5, 2023. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: A copy of the NPRM, all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/

publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783.

FOR FURTHER INFORMATION CONTACT:
Steven Roff, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that


http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.regulations.gov
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section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify the route structure as necessary
to preserve the safe and efficient flow of
air traffic within the National Airspace
System (NAS).

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA 2022-0429 in the Federal Register
(87 FR 24481; April 26, 2022),
proposing the establishment of
Canadian RNAV route T-719. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal. No
comments were received.

Differences From the NPRM

The NPRM published in the Federal
Register (87 FR 24481 on April 26,
2022), contained a typographical error
in the proposed legal description,
incorrectly listing EEVER as a waypoint.
This action corrects that error by listing
EEVER as a Fix.

Incorporation by Reference

Canadian Area Navigation Routes are
published in paragraph 6013 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11G,
dated August 19, 2022, and effective
September 15, 2022. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
establishing RNAV route, T-719, in the
vicinity of Sitka, AK, in support of a
large and comprehensive T-Route
modernization project in the state of
Alaska. This action extends Canadian

RNAV route T-719 into United States
airspace. The RNAV T-route action is
described below.

T-719: T-719 extends between the
EEVER, AK, Fix, and the Biorka Island,
AK, (BKA) Very High Frequency (VHF)
Omnidirectional Range (VOR)/Tactical
Air Navigation Aid (VORTAC).

The EEVER, AK, Fix replaces the
CFQBR computer navigation fix located
along the Sandspit, Canada (YZP), VOR/
distance measuring equipment (DME)
312°radial and the United States (U.S.)/
Canada border.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of establishing Canadian RNAV
route T-719, near Sitka, AK whereby T-
719 extends between the EEVER, AK,
Fix, and the Biorka Island, AK, (BKA)
VORTAC and replaces the CFQBR
computer navigation fix located along
the Sandspit, Canada (YZP), VOR/DME
312°radial and the U.S./Canada border,
qualifies for categorical exclusion under
the National Environmental Policy Act
(42 U.S.C. 4321 et seq.) and its
implementing regulations at 40 CFR part
1500, and in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a, which categorically
excludes from further environmental
impact review rulemaking actions that
designate or modify classes of airspace

T-719 EEVER, AK to Biorka Island, AK (BKA) [Amended]

EEVER, AK
Biorka Island, AK (BKA)

FIX
VORTACG

areas, airways, routes, and reporting
points (see 14 CFR part 71, Designation
of Class A, B, G, D, and E Airspace
Areas; Air Traffic Service Routes; and
Reporting Points); and paragraph 5—
6.5b, which categorically excludes from
further environmental impact review
“Actions regarding establishment of jet
routes and Federal airways (see 14 CFR
71.15, Designation of jet routes and VOR
Federal airways) . . .”. As such, this
airspace action is not expected to cause
any potentially significant
environmental impacts. In accordance
with FAA Order 1050.1F, paragraph 5—
2 regarding Extraordinary
Circumstances, the FAA has reviewed
this action for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis. The FAA has determined that
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment or
environmental impact study.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6013 Canadian Area Navigation
Routes.
* * * * *

(Lat. 54°35'01.79” N, long. 133°05'54.23” W)
(Lat. 56°51’33.87” N, long. 135°33'04.72” W)
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* * * * *

Issued in Washington, DC, on July 20,
2023.

Karen L. Chiodini,

Acting Manager, Airspace Rules and
Regulations Group.

[FR Doc. 2023-15781 Filed 7—26—23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-0430; Airspace
Docket No. 19-AAL-75]

RIN 2120-AA66

Amendment of United States Area
Navigation (RNAV) Route T-277; Point
Lay, AK.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends RNAV
route T-277 in the vicinity of Point Lay,
AK, due to the planned
decommissioning of the Point Lay, AK
(PIZ), Nondirectional Radio Beacon
(NDB). The Point Lay, AK, NDB will be
decommissioned as part of a large and
comprehensive T-route modernization
project for the state of Alaska.
DATES: Effective date 0901 UTC, October
5, 2023. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.
ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783.
FOR FURTHER INFORMATION CONTACT:
Steven Roff, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
expand the availability of RNAV in
Alaska and improve the efficient flow of
air traffic within the National Airspace
System (NAS) by lessoning the
dependency on ground-based
navigation.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA 2022-0430 in the Federal Register
(87 FR 26705; May 5, 2022), proposing
to amend RNAV route T-277. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. One comment was received
regarding procedural aspects of how to
transition between ground-based and
satellite-based airway structures.
Specifically, the commenter referenced
Colored Airways B-2, G-16, and G-18
no longer intersecting with RNAV route
T—-277 because the colored airways use
the Point Lay, AK, NDB and T-277, as
amended, uses the JODGU waypoint.
The commenter also stated that they are
supportive of the proposed rule and
encouraged its adoption.

The FAA is transitioning the NAS
away from Low-Frequency NDB-based
navigational airways, including the area
around the Point Lay, AK (P1Z), NDB.
PIZ is planned for decommissioning in
the fall of 2024. The colored airways
associated with PIZ are B-2, G-16, and
G—18. On December 2, 2022, the FAA
published a final rule in the Federal
Register (87 FR 73928) revoking G18
and on January 17, 2023, published an
NPRM in the Federal Register (88 FR
2561) proposing to revoke B-2.
Additionally, the FAA plans to propose
to revoke G-16. The FAA acknowledges
there is no current guidance explaining
how to transition between ground-based
and satellite-based airway structures;
however, the proposed action for T-277,
collectively with existing RNAV routes

T-267 and T—366, provide replacement
routing options in the Point Lay, AK,
area and negate the need for transitions
between ground-based and satellite-
based enroute structures.

Incorporation by Reference

United States Area Navigation Routes
are published in paragraph 6011 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11G,
dated August 19, 2022 and effective
September 15, 2022. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, G, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending RNAYV route T-277 in the
vicinity of Point Lay, AK in support of
a large and comprehensive T-route
modernization project in the state of
Alaska. The route amendment replaces
the Point Lay, AK, NDB with the JODGU
waypoint. The RNAV T-route
amendment action is described below.

T-277: T-277 This action amends T—
277 to extend between the Bettles, AK,
(BTT) very high frequency (VHF)
omnidirectional range (VOR) distance
measuring equipment (VOR/DME) and
the JODGU, AK, waypoint. Previously,
T-277 extended between the Bettles,
AK, (BTT) VOR/DME and the Point Lay,
AK (PIZ) NBD.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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Environmental Review

The FAA has determined that this
action of establishing RNAV route T—
277, in the vicinity of Point Lay, AK
qualifies for categorical exclusion under
the National Environmental Policy Act
(42 U.S.C. 4321 et seq.) and its
implementing regulations at 40 CFR part
1500, and in accordance with FAA
Order 1050.1F, Environmental Impacts:
Policies and Procedures, paragraph 5—
6.5a, which categorically excludes from
further environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, C, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points); and paragraph 5—
6.5.i., which categorically excludes from
further environmental impact review
the establishment of new or revised air
traffic control procedures conducted at
3,000 feet or more above ground level
(AGL); procedures conducted below
3,000 feet AGL that do not cause traffic

to be routinely routed over noise
sensitive areas; modifications to
currently approved procedures
conducted below 3,000 feet AGL that do
not significantly increase noise over
noise sensitive areas; and increases in
minimum altitudes and landing
minima. As such, this action is not
expected to result in any potentially
significant environmental impacts. In
accordance with FAA Order 1050.1F,
paragraph 5-2 regarding Extraordinary
Circumstances, the FAA has reviewed
this action for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis. Accordingly, the FAA has
determined that no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment or environmental impact
study.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

T-277 Bettles, AK (BTT) to JODGU, AK [Amended]

Bettles, AK (BTT)
JODGU, AK

* * * * *

Issued in Washington, DC, on July 18,
2023.

Karen L. Chiodini,

Acting Manager, Airspace Rules and
Regulations.

[FR Doc. 2023—-15589 Filed 7—26-23; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-0221; Airspace
Docket No. 19-AAL-77]

RIN 2120-AA66

Amendment of United States Area
Navigation (RNAV) Route T-282; Ruby,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends United
States Area Navigation (RNAV) route T—
282 in the vicinity of Ruby, AK, in
support of a large and comprehensive T-
route modernization project for the state
of Alaska.

DATES: Effective date 0901 UTGC, October
5, 2023. The Director of the Federal
Register approves this incorporation by

VOR/DME
WP

reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.
ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington DC 20591;
telephone: (202) 267—-8783.
FOR FURTHER INFORMATION CONTACT:
Steven Roff, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p.389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6011 United States Area
Navigation Routes.
* * * * *

(Lat. 66°54'18.03” N, long. 151°32’09.18” W)
(Lat. 69°44'11.47” N, long. 163°00°04.08” W)

authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it expands the
availability of RNAV in Alaska and
improves the efficient flow of air traffic
within the National Airspace System by
lessening the dependency on ground-
based navigation.

History

The FAA published a notice of
proposed rulemaking (NPRM) for
Docket No. FAA-2022—-0221 in the
Federal Register (87 FR 16685; March
24, 2022), proposing to amend RNAV
route T—-282 in the vicinity of Ruby, AK,
in support of a large and comprehensive
T-route modernization project for the
state of Alaska. Interested parties were
invited to participate in this rulemaking
effort by submitting comments on the
proposal. No comments were received.

Differences From the NPRM

In the NPRM, the VENCE, AK, and
ROSII, AK, route points were each
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incorrectly referenced and listed as
waypoints (WP). Both route points are
Fixes. This action corrects those errors
by listing each of them as a Fix. These
corrections are editorial only and do not
change the alignment of T-282.

Additionally, the FAA omitted the
existing AKTIE, AK, WP from the route
description of the NPRM’s proposal
section; however, the AKTIE, AK, WP
was included in the route description in
the NPRM’s proposed amendment
section. This action includes the
existing AKTIE, AK, WP in the route
description as it becomes a turn point in
the amended T-282.

Incorporation by Reference

United States Area Navigation routes
are published in paragraph 6011 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11G,
dated August 19, 2022, and effective
September 15, 2022. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, G, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending RNAYV route T-282 in the
vicinity of Ruby, AK, in support of a
large and comprehensive T-route
modernization project in the state of
Alaska. The amendment is described
below.

T-282: T-282 extends between the
VENCE, AK, Fix and the Fairbanks, AK,
Very High Frequency (VHF)
Omnidirectional Range (VOR)/Tactical
Air Navigation (VORTAC) navigational
aid. This action amends the route
segment between the AKTIE, AK, WP
and the ROSII, AK, Fix by removing the
HORSI, AK, Fix and adding the new
FUZES, AK, and ENVOI, AK, WPs.
These amendments allow for a lower

Global Navigation Satellite System
(GNSS) Minimum Enroute Altitude
(MEA) for this segment of the route. The
unaffected portions of the route remain
as charted.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
airspace action of amending RNAV
route T-282 in the vicinity of Ruby, AK,
qualifies for categorical exclusion under
the National Environmental Policy Act
(42 U.S.C. 4321 et seq.) and its
implementing regulations at 40 CFR part
1500, and in accordance with FAA
Order 1050.1F, Environmental Impacts:
Policies and Procedures, paragraph 5—
6.5a, which categorically excludes from
further environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, C, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points), and paragraph 5-6.51,
which categorically excludes from
further environmental review the
establishment of new or revised air
traffic control procedures conducted at
3,000 feet or more above ground level
(AGL); procedures conducted below

T-282 VENCE, AK to Fairbanks, AK (FAI) [Amended]

VENCE, AK

AKTIE, AK

FUZES, AK
ENVOI, AK

ROSII, AK

PERZO, AK
Fairbanks, AK (FAI)

FIX (Lat. 64°2922.65” N, long.
WP (Lat. 64°40°00.00” N, long.
WP (Lat. 64°45'46.09” N, long.
Wwp (Lat. 64°53°20.45” N, long.
FIX (Lat. 64°57°45.74” N, long.
WP (Lat. 64°40°22.99” N, long.
VORTAC (Lat. 64°48°00.25” N, long.

3,000 feet AGL that do not cause traffic
to be routinely routed over noise
sensitive areas; modifications to
currently approved procedures
conducted below 3,000 feet AGL that do
not significantly increase noise over
noise sensitive areas; and increases in
minimum altitudes and landing
minima. As such, this action is not
expected to result in any potentially
significant environmental impacts. In
accordance with FAA Order 1050.1F,
paragraph 5-2 regarding Extraordinary
Circumstances, the FAA has reviewed
this action for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis. Accordingly, the FAA has
determined that no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment or environmental impact
study.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6011 United States Area
Navigation Routes.
* * * * *

158°00°06.11” W)
155°30700.00” W)
154°43'56.31” W)
153°45'51.62” W)
153°14/36.51” W)
148°07'20.15” W)
148°00743.11” W)
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* * * * *

Issued in Washington, DC, on July 20,
2023.

Karen L. Chiodini,

Acting Manager, Airspace Rules and
Regulations Group.

[FR Doc. 2023—-15782 Filed 7—26-23; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2023-1534; Airspace
Docket No. 23—-AEA-11]

RIN 2120-AA66
Renaming of Restricted Areas R—

6602A, R-6602B, and R-6602C; Fort
Pickett, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action is an
administrative change to rename the
location of restricted areas R—6602A, R—
6602B, and R-6602C, Fort Pickett, VA,
and to update the using agency
description to reflect the change. This
action partially implements
recommendations of the Commission on
the Naming of Items (Naming
Commission) of the Department of
Defense (DoD) as established by section
370 of the Fiscal Year (FY) 2021
National Defense Authorization Act
(NDAA).

DATES: Effective date 9:01 a.m. UTC,
October 5, 2023.

ADDRESSES: A copy of this final rule,
and all background material may be
viewed online at www.regulations.gov
using the FAA Docket number.
Electronic retrieval help and guidelines
are available on the website. It is
available 24 hours each day, 365 days
each year.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Rules and Regulations Group,
Office of Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the

agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it updates the
information in the airspace descriptions
of restricted areas R—6602A, R-6602B,
and R-6602C.

Background

The FY 2021 NDAA directed the DoD
to establish a commission relating to
assigning, modifying, or removing of
names, symbols, displays, monuments,
and paraphernalia to assets of the DoD
that commemorate the Confederate
States of America or any person who
served voluntarily with the Confederate
States of America.! In January 2023, the
Secretary of Defense directed all DoD
organizations to begin full
implementation of the Naming
Commission’s recommendations. As
approved by the Secretary of Defense,
the name “Fort Pickett, VA" is changed
to “Fort Barfoot, VA”. Consequently,
this rulemaking action implements the
requisite changes to part 73 by updating
the airspace descriptions of restricted
areas R-6602A, R-6602B, and R-6602C
to reflect the new name.

The Rule

This action amends 14 CFR part 73 by
updating the airspace titles and using
agency descriptions for restricted areas
R-6602A, R-6602B, and R-6602C by
removing the name “Fort Pickett, VA”
and replacing it with “Fort Barfoot,
VA”. This action consists of
administrative name changes only and
does not affect the boundaries, altitudes,
time of designation, or activities
conducted in the airspace. Therefore,
notice and public procedure under 5
U.S.C. 553(b) is unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory

1Public Law 116-283, 134 Stat. 3388, Jan. 1,
2021.

evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of making administrative name
changes to the geographic locations of
restricted areas R-6602A, R—-6602B, and
R-6602C, which do not alter the
boundaries, altitudes, or time of
designation, qualifies for categorical
exclusion under the National
Environmental Policy Act (42 U.S.C.
4321 et seq.) and its implementing
regulations at 40 CFR part 1500, and in
accordance with FAA Order 1050.1F,
Environmental Impacts: Policies and
Procedures, paragraph 5-6.5a, which
categorically excludes from further
environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, C, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points); and paragraph 5—
6.5d—Modification of the technical
description of special use airspace
(SUA) that does not alter the
dimensions, altitudes, or times of
designation of the airspace (such as
changes in designation of the
controlling or using agency, or
correction of typographical errors). In
accordance with FAA Order 1050.1F,
paragraph 5-2 regarding Extraordinary
Circumstances, the FAA has reviewed
this action for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis. The FAA has determined that
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment or
environmental impact study.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for 14 CFR
part 73 continues to read as follows:
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Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§73.66 Virginia [Amended]
m 2. Section 73.66 is amended as

follows:

R-6602A Fort Pickett, VA [Removed]
R-6602B Fort Pickett, VA [Removed]
R-6602C Fort Pickett, VA [Removed]
R-6602A Fort Barfoot, VA [New]

Boundaries. Beginning at lat.
37°05’38” N, long. 77°51'53” W; to lat.
37°04’26” N, long. 77°51'44” W; thence
along State Highway No. 40; to lat.
37°03’56” N, long. 77°51°04” W; to lat.
37°02’44” N, long. 77°50"37” W to lat.
37°01°06” N, long. 77°50°42” W; to lat.
36°59’51” N, long. 77°50”33” W; to lat.
36°57’59” N, long. 77°5213” W; to lat.
36°57’55” N, long. 77°53’18” W; to lat.
36°58"13” N, long. 77°57’41” W to lat.
37°01’51” N, long. 77°58"39” W; to lat.
37°01'51” N, long. 77°55’57” W; to lat.
37°04’22” N, long. 77°55’57” W; to lat.
37°05’38” N, long. 77°54’41” W; to the
point of beginning.

Designated altitudes. Surface to but
not including 4,000 feet MSL.

Time of designation. Continuous May
1 to Sept. 15. Other times by NOTAM
24 hours in advance.

Controlling agency. FAA, Washington
ARTCC.

Using agency. Virginia National
Guard, Commander, Fort Barfoot, VA.

R-6602B Fort Barfoot, VA [New]

Boundaries. Beginning at lat.
37°05"38” N, long. 77°51’53” W; to lat.
37°04’26” N, long 77°51’44” W; thence
along State Highway No. 40; to lat.
37°03’56” N, long. 77°51°04” W; to lat.
37°02’44” N, long. 77°50°37” W; to lat.
37°01°06” N, long. 77°50742” W; to lat.
36°57’55” N, long. 77°53’18” W; to lat.
36°58"13” N, long. 77°57’41” W to lat.
37°01’51” N, long. 77°58’39” W; to lat.
37°01'51” N, long. 77°55’57” W; to lat.
37°04’22” N, long. 77°55'57” W; to lat.
37°05’38” N, long. 77°54’41” W; to the
point of beginning.

Designated altitudes. 4,000 feet MSL
to but not including 11,000 feet MSL.

Time of designation. By NOTAM 24
hours in advance.

Controlling agency. FAA, Washington
ARTCC.

Using agency. Virginia National
Guard, Commander, Fort Barfoot, VA.

R-6602C Fort Barfoot, VA [New]

Boundaries. Beginning at lat.
37°05’38” N, long. 77°51’53” W; to lat.
37°04'26” N, long. 77°51°44” W; thence
along State Highway No. 40; to lat.

37°03’56” N, long.
37°02’44” N, long.
37°01°06” N, long.
36°57’55” N, long.
36°58’13” N, long.
37°01’51” N, long.
37°01’51” N, long.
37°04’22” N, long.
37°05’38” N, long.

77°51’04” W; to lat.
77°50737” W; to lat.
77°50°42” W; to lat.
77°53’18” W; to lat.
77°57’41” W; to lat.
77°58’39” W; to lat.
77°55’57” W; to lat.
77°55’57” W; to lat.
77°54’41” W; to the

point of beginning.

Designated altitudes. 11,000 feet MSL
to but not including 18,000 feet MSL.

Time of designation. By NOTAM 24
hours in advance.

Controlling agency. FAA Washington
ARTCC.

Using agency. Virginia National
Guard, Commander, Fort Barfoot, VA.

* * * * *

Issued in Washington, DC, on July 21,
2023.

Karen L. Chiodini,

Acting Manager, Airspace Rules and
Regulations.

[FR Doc. 2023-15863 Filed 7-26—23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1306

[Docket No. DEA-637]

RIN 1117-AB64

Transfer of Electronic Prescriptions for

Schedules II-V Controlled Substances
Between Pharmacies for Initial Filling

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Final rule.

SUMMARY: The Drug Enforcement
Administration (DEA) is amending its
regulations to allow the transfer of
electronic prescriptions for schedules
II-V controlled substances between
registered retail pharmacies for initial
filling, upon request from the patient,
on a one-time basis. This amendment
specifies the procedure that must be
followed and the information that must
be documented when transferring such
electronic controlled substance
prescriptions between DEA-registered
retail pharmacies.

DATES: This rule is effective August 28,
2023.

FOR FURTHER INFORMATION CONTACT:
Scott A. Brinks, Regulatory Drafting and
Policy Support Section, Diversion
Control Division, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (571) 776—3882.

SUPPLEMENTARY INFORMATION:
Executive Summary

On November 19, 2021, the Drug
Enforcement Administration (DEA)
published a notice of proposed
rulemaking (NPRM) proposing to permit
the transfer of electronic prescriptions
for controlled substances (EPCS) in
schedules II-V between registered retail
pharmacies for initial filling on a one-
time basis only.? In this rulemaking,
DEA is finalizing the regulatory text
proposed in the NPRM with
modifications to address concerns
brought forth by commenters.

The final rule amends DEA
regulations to explicitly state that an
electronic prescription for a controlled
substance in schedule II-V may be
transferred between retail pharmacies
for initial filling on a one-time basis
only, upon request from the patient, and
clarifies that any authorized refills
included on a prescription for a
schedule III, IV, or V controlled
substance are transferred with the
original prescription. The final rule
requires that: the transfer must be
communicated directly between two
licensed pharmacists; the prescription
must remain in its electronic form; and
the contents of the prescription required
by 21 CFR part 1306 must be unaltered
during the transmission. The final rule
also stipulates that the transfer of EPCS
for initial dispensing is permissible only
if allowable under existing State or
other applicable law.

In addition, the final rule describes
the information that must be recorded to
document transfer of EPCS between
pharmacies for initial dispensing. It also
clarifies that, in lieu of manual data
entry, the transferring and/or receiving
pharmacy’s prescription processing
software may, if capable, capture the
required information from the electronic
prescription and automatically populate
the corresponding data fields to
document the transfer. The transferring
and/or receiving pharmacist, as
applicable, must ensure that the
populated information is complete and
accurate. The electronic records
documenting EPCS transfers must be
maintained by both pharmacies for two
years from the date of the transfer. The
existing requirements for all
prescriptions, as outlined in 21 CFR part
1306, Prescriptions, and the
requirements for prescribing and
pharmacy applications, as outlined in
21 CFR part 1311, Requirements for
Electronic Orders and Prescriptions,
remain unchanged in this final rule.

186 FR 64881.
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Legal Authority

The Controlled Substances Act (CSA)
grants the Attorney General the
authority to promulgate and enforce any
rules, regulations, and procedures that
he may deem necessary and appropriate
for the efficient executions of his
functions under subchapter I (Control
and Enforcement) of the CSA.2 The
Attorney General has delegated this
authority to the Administrator of the
DEA.3

Purpose

DEA is revising its regulations to state
that, upon request from the patient, a
registered retail pharmacy may transfer
an electronic controlled substance
prescription in schedules II-V to
another registered retail pharmacy for
initial filling. This final rule specifies
the procedures that retail pharmacies
must follow and the information that
must be documented when transferring
EPCS. DEA believes that allowing the
electronic transfer of controlled
substance prescriptions will decrease
the potential for duplicate prescriptions
and thus reduce the opportunity for
diversion or misuse.

Background

The CSA and its implementing
regulations specify the requirements for
issuing and filling prescriptions for
controlled substances. DEA regulations
permit a pharmacist to dispense a
controlled substance prescription in
schedule II only pursuant to a written
prescription (including an electronic
prescription), except in limited
emergency situations, when dispensing
pursuant to an oral prescription is
permitted.# No prescription for a
controlled substance in schedule II may
be refilled.> DEA regulations permit a
pharmacist to dispense a controlled
substance in schedules III, IV, and V
pursuant to a signed paper prescription,
a facsimile of a signed paper
prescription, an electronic prescription,
or an oral prescription made by an
individual practitioner and promptly
reduced to writing by the pharmacist.®
Prescriptions for controlled substances
in schedules IIl and IV may not be filled
or refilled more than six months after
the date of issuance or be refilled more
than five times.”

The CSA does not address the transfer
of paper or electronic prescriptions for
controlled substances in any schedule

221 U.S.C. 871(b).

328 CFR 0.100(b).

421 CFR 1306.11(a) and (d).

521 U.S.C. 829(a) and 21 CFR 1306.12(a).
621 CFR 1306.21(a).

721 CFR 1306.22(a).

between pharmacies for initial filling.
DEA regulations address the transfer of
controlled substance prescriptions
(schedules III-V) between pharmacies
for refill dispensing, but not for initial
dispensing.8

Unlike paper prescriptions which are
issued directly to the patient, electronic
prescriptions are transmitted directly
from the practitioner to the pharmacy in
the form of an electronic data file.® If a
paper prescription is presented at a
pharmacy that is unable to fill it, the
paper prescription could be returned to
the patient, and the patient could then
take the prescription to another
pharmacy. However, because the
pharmacy receives an electronic
prescription as an electronic data file
and not a physical paper prescription, it
cannot give the prescription to the
patient to take to another pharmacy. In
this scenario, the pharmacy can only
inform the patient that the prescription
cannot be filled. The patient could then
call the prescribing practitioner to
request that a new prescription be sent
to a different pharmacy.

DEA realizes that this scenario creates
the potential for duplication of
prescriptions, if the practitioner
transmits a new prescription to a
different pharmacy and does not cancel
or void the original prescription that
was sent to the first pharmacy. It also
recognizes that this scenario creates
additional burden for patients, who
have to get back in touch with the
prescribing practitioner to request a new
prescription. As more practitioners are
issuing controlled substance
prescriptions electronically (as
discussed below), there is an increasing
need to address how a pharmacy should
handle an electronic controlled
substance prescription that it receives
but cannot fill.

DEA’s March 2010 interim final rule
(IFR), Electronic Prescriptions for
Controlled Substances, provides
practitioners with the option of issuing,
and pharmacies with the option of
receiving, dispensing, and archiving
EPGCS in schedules II-V.10 In a request
for information (RFI) published in
August 2020, the Centers for Medicare
and Medicaid Services (CMS) reported
that it has seen a steady increase in the
volume of controlled substance
prescriptions submitted electronically

821 CFR 1306.25.

9 An electronic prescription is defined as “a
prescription generated on an electronic application
and transmitted as an electronic data file.” 21 CFR
1300.03.

1075 FR 16236 (Mar. 31, 2010). DEA subsequently
reopened the comment period in 2020 to solicit
public comment on certain issues. 85 FR 22018
(Apr. 21, 2020).

since DEA published the EPCS IFR.11
Additionally, the Substance Use-
Disorder Prevention that Promotes
Opioid Recovery and Treatment for
Patients and Communities Act
(“SUPPORT Act”’) mandates electronic
prescribing of schedules II-V controlled
substances (with some exceptions)
covered under Medicare Part D,
beginning January 1, 2021.12 Further,
Surescripts, a health information
network and electronic prescribing
intermediary, stated in its 2021 National
Progress Report that as of January 2022,
35 States require, or will soon require,
electronic prescribing of opioids, all
controlled substances, or all
prescriptions.3 In the same report,
Surescripts also reported that the rate of
electronic prescribing of controlled
substances increased from 38 percent in
2019 to 58 percent in 2020 and to 73
percent in 2021. Thus, procedures for
transferring EPCS between pharmacies
for initial dispensing are needed
urgently. In this final rule, DEA is
amending its regulations to allow, upon
request of the patient, the transfer of
electronic prescriptions for schedules
II-V controlled substances between
registered retail pharmacies for initial
filling on a one-time basis.

Summary of the Notice of Proposed
Rulemaking

DEA published a notice of proposed
rulemaking (NPRM) in the Federal
Register on November 19, 2021.14 The
NPRM proposed to permit the transfer
of EPCS in schedules II-V between
registered retail pharmacies for initial
filling on a one-time basis only. The
NPRM also proposed the procedures
that would need to be followed and the
information to be documented when
transferring EPCS for initial filling. The
proposed rule focused only on the
transfer of EPCS for initial dispensing.
The NPRM did not propose changes to
21 CFR 1306.25, which permits the
transfer of paper, oral, or electronic
prescriptions in schedules III, IV, and V
for refill dispensing, or the existing
requirements for prescriptions (paper or
electronic) in 21 CFR part 1306,
Prescriptions, and 21 CFR part 1311,
Requirements for Electronic Orders and
Prescriptions. DEA invited comments

11 Medicare Program: Electronic Prescribing of
Controlled Substances; RFI, 85 FR 47151 (August 4,
2020).

12 Public Law 115-271, sec. 2003(a)(b) (Oct. 24,
2018). This requirement is codified at 42 U.S.C.
1395w—104(e)(7).

13 Surescripts, National Progress Report 2021
(https://surescripts.com/docs/default-source/
national-progress-reports/2021-national-progress-
report.pdffsfvrsn=71fcbe15 12) (accessed June 2,
2022).

1486 FR 64881.


https://surescripts.com/docs/default-source/national-progress-reports/2021-national-progress-report.pdf?sfvrsn=71fcbe15_12
https://surescripts.com/docs/default-source/national-progress-reports/2021-national-progress-report.pdf?sfvrsn=71fcbe15_12
https://surescripts.com/docs/default-source/national-progress-reports/2021-national-progress-report.pdf?sfvrsn=71fcbe15_12
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from the public to be submitted on or
before January 18, 2022.

Discussion of Public Comments

DEA received 183 comments in
response to the NPRM.15 The
commenters included practitioner and
professional organizations, pharmacy
organizations, pharmacists’ associations,
State boards of pharmacy, a home
delivery pharmacy, a health service
organization, a health system, a health
information technology developer, a
standards developer, and members of
the general public. DEA thanks all
commenters for their input during the
rulemaking process.

The majority of commenters
expressed support for the rule. In fact,
89 comments were general statements of
support, with no discussion of the
proposed regulatory changes. Thirty-
seven commenters shared personal
accounts of occasions when they or a
family member had an electronic
prescription sent to the wrong pharmacy
or a pharmacy that could not fill the
prescription. While most commenters
supported the rule in its entirety, some
supported the rule’s general purpose but
were opposed to certain provisions and
proposed changes to those particular
provisions. Other commenters raised
issues of concern, without proposing
changes, or sought clarification. Only
one commenter opposed the entire rule.
Five comments were outside the scope
of the rule. These comments, along with
DEA’s responses, are discussed below.

Patients’ Consent for EPCS Transfers

Comments. Two commenters
expressed concern that the proposed
rule appears to allow the pharmacy to
decide when and where a prescription
is transferred instead of the patient. One
commenter stated that patients should
be allowed to request transfers of their
prescriptions. Another commenter
stated that the rule should require the
transferring pharmacy to do the
following: (1) Inform the patient of the
need to transfer the prescription and the
name and location of the pharmacy
where the prescription will be
transferred, and (2) obtain and
document the patient’s consent to
transfer the prescription to the specified
pharmacy location.

DEA Response. To prevent treatment
delays, reduce patient burden, and
minimize opportunities for diversion,
DEA is allowing the transfer of EPCS
between pharmacies for initial filling
upon the patients’ request. If a patient

15 A total of 183 comments were received;
however, five commenters submitted duplicate
comments.

is notified by a pharmacy that the
pharmacy is unable to fill an EPCS, the
patient may ask to have the prescription
transferred to another pharmacy, chosen
by the patient, that is able to fill the
prescription. For additional clarity, DEA
is adding “upon request from the
patient”” to 21 CFR 1306.08(e) in this
final rule. However, DEA believes
requiring a pharmacy to obtain and
document a patient’s consent to transfer
a prescription would be unnecessarily
burdensome.

Initial Dispensing Only

Comments. Two commenters
expressed concern that the NPRM
proposed allowing the transfer of EPCS
between pharmacies for initial
dispensing only, and did not address
the transfer of EPCS for refill
dispensing.

DEA Response. DEA currently permits
the transfer of prescription information
for refill dispensing of prescriptions for
schedule III, IV, and V controlled
substances on a one-time basis, if
allowed under existing State or other
applicable law.16 DEA notes that
prescriptions for controlled substances
in schedule II may not be refilled. The
existing requirements for transferring
EPCS for refill dispensing remain
unchanged by this final rule.

EPCS Transferred as Electronic Data
Files

Comments. Seventeen commenters
mentioned the proposed provision in 21
CFR 1306.08(f)(1), which requires that
the prescription be transferred from one
pharmacy to another pharmacy in its
electronic form. Two commenters
supported this provision; one stated that
they would no longer support the rule
if this provision is removed. Eleven
commenters expressed concern that
most pharmacies’ applications and
prescription management software do
not have the technology needed to
transfer prescriptions electronically.
Two commenters noted that pharmacies
within the same chain may be able to
transfer controlled substance
prescriptions electronically because
they share a common database but
independent community pharmacies are
not integrated in this way. Thus, one
commenter stated that independent
pharmacies would be disproportionately
burdened by the rule, and the other
commenter stated that the rule appears
to be written in favor of keeping a
prescription within a chain pharmacy
network. One commenter noted that
although this functionality became
available when the National Council for

16 See 21 CFR 1306.25.

Prescription Drug Programs (NCPDP)
released the SCRIPT Standard Version
2017071, the technology standard that
facilitates electronic prescribing, many
pharmacy vendors have not
implemented the functionality.
However, another commenter stated that
the SCRIPT Standard Version 2017071
does not facilitate the electronic transfer
of controlled substance prescription
information at this time and noted that
an updated version of the standard that
would facilitate this transfer has been
approved by NCPDP. The commenter
also stated that implementation of the
updated version of the standard will
likely be a multi-year process. NCPDP
confirmed in its comment that the
recently approved changes to the
standard include support for the one-
time transfer of EPCS between
pharmacies.

Two commenters stated that DEA
should allow the electronic transfer of
controlled substance prescriptions for
initial filling as one option, but should
not mandate electronic transfer as the
only option for transferring EPCS. Six
commenters suggested that the final rule
should allow the transfer of EPCS
between pharmacies through
pharmacist-to-pharmacist
communication by phone or via
facsimile. One commenter, noting that
pharmacists have been transferring
prescriptions successfully for a long
time, stated that pharmacists should be
trusted and allowed to transfer EPCS by
oral communication between the two
pharmacists, or by transmitting via
facsimile a printed copy of the
prescription, annotated with all the
required documentation to indicate that
the prescription was transferred.

DEA Response. DEA disagrees with
the commenter’s suggestion that the rule
is written in favor of keeping a
prescription within a chain pharmacy
network and does not believe
independent pharmacies will be
disproportionately burdened by this
rule. DEA has always required, since it
began allowing controlled substances to
be prescribed electronically, that all
records related to such prescriptions
must be retained electronically.1” The
final rule permits the transfer of EPCS
between pharmacies for initial filling
upon request from the patient.18 Thus,
the patient decides if, and to which
pharmacy, a prescription is transferred.
In addition, NCPDP confirmed in its
comment that the new SCRIPT Standard
Version 2017071, which is available to
both independent and chain

17 See 75 FR 16235 at 16243 and 21 CFR
1311.305(a).
18 New 21 CFR 1306.08(e).
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pharmacies, enables the transfer of
prescriptions between pharmacies. DEA
acknowledges that some pharmacies
may need to coordinate with their
pharmacy technology vendors to have
certain SCRIPT transactions, including
the transaction used to transfer
prescriptions between pharmacies,
incorporated into their pharmacy
applications. The cost associated with
this incorporation, if any, is not set by
DEA and is beyond the scope of DEA’s
authority. Further, in 2018, CMS
adopted SCRIPT 2017071 as the official
electronic prescribing standard for
prescriptions covered under Medicare
Part D.19 Consequently, pharmacies that
wish to transfer EPCS covered under a
Medicare Part D drug plan are already
required to have and use the SCRIPT
2017071 transaction that facilitates the
transfer of prescriptions between
pharmacies.2° Hence, the final rule
continues to require that once a
controlled substance prescription is
created electronically, it must remain in
its electronic format and all records
related to the prescription must be
retained electronically.

Transfer of EPCS for Initial Filling on
a One-Time Basis Only

Comments. Six commenters
mentioned the provision that permits
the transfer of EPCS between
pharmacies for initial dispensing on a
“one-time basis only.” Two commenters
opposed the one-time only limitation.
The commenters stated that DEA should
at a minimum, allow pharmacies that
share a real-time online database, if not
all pharmacies, to transfer EPCS for
initial dispensing more than once, if
needed. One of the commenters also
noted that DEA permits pharmacies that
share a real-time, online database to
transfer prescriptions for schedule III-V
controlled substances for refill
dispensing up to the maximum number
of refills permitted by law and the
prescriber’s authorization. Four
commenters asked DEA to clarify the
applicability of the one-time only
limitation in specific scenarios. For
example, two commenters noted that a
prescription could be transferred from
one pharmacy that cannot fill it to
another pharmacy that is also unable to
fill the prescription. One of the
commenters stated that as written, the
rule would not allow the prescription to
be transferred again and thus the patient
would be burdened with having to

19 Medicare Program; Contract Year 2019 Policy
and Technical Changes to the Medicare Advantage,
Medicare Cost Plan, Medicare Fee-For-Service, the
Medicare Prescription Drug Benefit Programs, and
the PACE Program, 83 FR 16440 (April 16, 2018).

2042 CFR 423.160(b)(2)(iv).

contact the prescribing practitioner to
request a new prescription, which is the
specific scenario the rule seeks to
prevent. Two commenters asked about
the transfer of EPCS issued with
authorized refills. The commenters
asked whether the refills would be
transferred with the prescription or
remain at the pharmacy that received
the prescription from the prescribing
practitioner. Another commenter asked
if the one-time only transfer allowed for
initial dispensing is in addition to the
transfer allowed for refill dispensing
under 21 CFR 1306.25. One commenter
asked if the one-time only limit
prohibits the transfer of subsequent
controlled substance prescriptions
issued to the same pharmacy that
transferred the previous prescription to
an alternate pharmacy for initial
dispensing.

DEA Response. DEA believes the one-
time transfer allowance is sufficient to
accommodate most situations in which
a transfer would be needed for initial
dispensing. In an article discussing the
adoption of the SCRIPT Standard
Version 2017071, Surescripts notes that
the receiving pharmacy has to initiate
the prescription transfer, when a
transfer is requested.2? In the interest of
patient care, as well as good business
practice, DEA believes a pharmacy
would not request the transfer of a
prescription that it cannot fill. As such,
the scenario described by the
commenters in which a prescription is
transferred from one pharmacy to
another pharmacy that is also unable to
fill the prescription should occur rarely,
if ever. Nonetheless, DEA recommends
that the patient confirms the ability of
the receiving pharmacy to fill the
prescription before requesting the
transfer.

DEA wishes to clarify that the one-
time basis stipulation for transferring
EPCS for initial filling is per
prescription. In other words, each
prescription transmitted from a
practitioner to a retail pharmacy may be
transferred one time, upon request from
the patient, regardless of whether any
previous EPCS were transferred. If the
prescription being transferred includes
authorized refills, the refills are
transferred with the prescription to the
pharmacy receiving the transfer. This
final rule adds additional text to 21 CFR
1306.08(e) to provide this clarification.
As proposed in the NPRM, this final

21 Swartz, L. and Whittemore, K. A giant leap:
The industry adopts a new version of the national
e-prescribing standard. November 2019. https://

surescripts.com/docs/default-source/intelligence-in-

action/ncpa-surescripts_script_2017071_
pharmacist _ce_article_11-2019.pdf (accessed April
14, 2023).

rule permits the transfer of EPCS
between pharmacies for initial
dispensing on a one-time basis only.
This is consistent with the current
regulations at 21 CFR 1306.25 for the
transfer of prescription information
between pharmacies for refill
dispensing of schedule III-V EPCS on a
one-time basis only.22 DEA notes that 21
CFR 1306.25 remains unchanged by this
final rule.

Comments. One commenter asked
that DEA clarify in the final rule that a
pharmacy that receives transfers of
EPCS will not be held responsible for
filling a transferred prescription that
may have been transferred multiple
times.

DEA Response. Pharmacists continue
to have a corresponding responsibility
to ensure they are filling valid
controlled substance prescriptions;
nothing in DEA’s regulations on EPCS
alters a pharmacy’s responsibilities to
ensure the validity of a controlled
substance prescription.23 Therefore,
DEA does not believe any further
clarifications are needed in this final
rule.

Transfers Communicated Between Two
Licensed Pharmacists

Comments. One commenter suggested
that DEA allow the transfer of EPCS to
be communicated between pharmacy
personnel (e.g., pharmacy technicians,
pharmacist interns, etc.), as permitted
by State laws, instead of requiring the
communication to be between two
licensed pharmacists.

DEA Response. Existing DEA
regulations ““. . .include any other
person (e.g., pharmacist intern)
authorized by a State to dispense
controlled substances under the
supervision of a pharmacist licensed by
such State” in the definition of a
pharmacist.24¢ As such, DEA does not
believe any further clarification is
needed, as the existing regulations
include the allowance requested by the
commenter. However, DEA emphasizes
that a pharmacist continues to have a
corresponding responsibility to fill only
those prescriptions that conform in all
respects with the requirements of DEA
regulations.25

Pharmacy Software that Automatically
Populates Prescription Data

Comments. Five commenters asked
that DEA allow the transferring and
receiving pharmacies’ prescription
processing software, if capable, to

and 1311.100(f).


https://surescripts.com/docs/default-source/intelligence-in-action/ncpa-surescripts_script_2017071_pharmacist_ce_article_11-2019.pdf
https://surescripts.com/docs/default-source/intelligence-in-action/ncpa-surescripts_script_2017071_pharmacist_ce_article_11-2019.pdf
https://surescripts.com/docs/default-source/intelligence-in-action/ncpa-surescripts_script_2017071_pharmacist_ce_article_11-2019.pdf
https://surescripts.com/docs/default-source/intelligence-in-action/ncpa-surescripts_script_2017071_pharmacist_ce_article_11-2019.pdf
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capture the required information from
the electronic prescription and
automatically populate the
corresponding data fields to document
prescription transfers on behalf of the
pharmacists.

DEA Response. In light of the
comments received on this issue, DEA
is revising this final rule to permit a
transferring or receiving pharmacy’s
prescription processing software, if
capable, to capture the information
required from the electronic
prescription and automatically populate
the corresponding data fields to
document the transfer of prescriptions
between pharmacies. However, the
transferring or receiving pharmacist
must ensure that the populated
information is complete and accurate.
This provision is added in a new
paragraph (f)(6) in 21 CFR 1306.08.

Schedule II Controlled Substances
Prescriptions

Comments. One commenter stated
that, when a practitioner issues multiple
prescriptions for schedule II controlled
substances pursuant to 21 CFR 1306.12,
the rule should allow one or all of those
prescriptions to be transferred for initial
dispensing, if requested by the patient.

DEA Response. Although issued at the
same time, each prescription for
schedule II controlled substances issued
pursuant to 21 CFR 1306.12 is a separate
prescription. Therefore, if issued
electronically, any of these prescriptions
may be transferred between pharmacies
on a one-time basis for initial
dispensing under the conditions set
forth in this final rule.

Partial Fills

Comments. Two commenters noted
that the proposed rule does not address
partial fills of EPCS. The commenters
requested clarification regarding the
ability of a pharmacy to partially fill a
controlled substance prescription and
then transfer the remainder to another
pharmacy for dispensing of the
remaining portion. One of the
commenters specifically asked about
partial filling of schedule II controlled
substance prescriptions while the other
commenter asked about all controlled
substance prescriptions.

DEA Response. Current DEA
regulations permit partial filling of
prescriptions for controlled substances
in schedules I1I-V.26 Existing
regulations also permit partial filling of
a prescription for a schedule II
controlled substance if the pharmacy is
unable to supply the full quantity.27 In

2621 CFR 1306.23.
2721 CFR 1306.13.

this case, the remaining portion of the
prescription may be filled within 72
hours of the first partial filling; no
additional quantity may be supplied
after the 72-hour period without a new
prescription.28 In addition, DEA
published a final rule 29 on July 21,
2023, which amends 21 CFR 1306.13 to
allow a pharmacist to partially fill a
prescription for a schedule II controlled
substance at the request of the
prescribing practitioner or the patient, if
permissible under State law.3° This rule
becomes effective on August 21, 2023.

Regarding the transfer of prescriptions
for controlled substances, existing
regulations permit the transfer of
schedules III-V controlled substance
prescriptions for refill dispensing
only.31 Further, under this final rule, the
regulations will permit the transfer of
EPCS in schedules II-V between DEA-
registered retail pharmacies for initial
dispensing upon request from the
patient. At this time, however, no DEA
regulation permits a partially-filled
controlled substance prescription to be
transferred from one DEA-registered
pharmacy to another for dispensing of
the remaining portion of the
prescription. DEA did not propose any
revisions related to the partial filling of
controlled substances prescriptions in
the proposed rule; thus, such a change
would be outside the scope of this final
rule. Nonetheless, DEA believes these
regulations provide adequate options for
patients to obtain their medication
without significant treatment
disruptions or delays when pharmacies
are unable to fill controlled substances
prescriptions received electronically.
DEA does not believe further revisions
to these regulations are warranted at this
time.

Economic Impact Analysis

Comments. Four commenters
mentioned the economic impact
analysis that was included in the
NPRM. One commenter, while
supporting the proposed rule, stated
that the analysis focused only on
monetary benefits and did not include
unquantifiable benefits such as the
reduced stress and improved
productivity patients will experience as
a result of the rule. A practitioner
organization agreed with DEA’s
conclusion that the rule will result in
net cost savings overall. However, the
commenter noted that the analysis
assumed that a practitioner’s

2821 CFR 1306.13(a).

29 Partial Filling of Prescriptions for Schedule I
Controlled Substances, 88 FR 46983 (July 21, 2023).

3021 CFR 1306.13(b).

3121 CFR 1306.25.

administrative staff would handle calls
from patients requesting new
prescriptions, but some practitioners do
not employ administrative staff and
must handle the calls themselves. Thus,
the commenter stated that the actual net
cost savings of the rule will be higher
than DEA’s estimate.

One pharmacists’ association supports
DEA’s proposal to allow the transfer of
EPCS between pharmacies for initial
filling from a patient care perspective,
but expressed concern about the
economic impact of the proposed rule
on pharmacies. The association noted
that although DEA estimates the rule
will result in overall health system cost
savings of $22 million annually,
pharmacies will actually incur
significant costs of $91,625,000
annually, as estimated by DEA.32 The
association also noted that while DEA
acknowledges that pharmacies will
incur additional expenses, including
modifying software configurations,
updating business processes, and
training personnel, these costs were not
included in DEA’s analysis. Another
commenter agreed that the analysis did
not include costs for software upgrades
and further noted that the analysis
underestimated the time required to
process prescription transfers. The
commenter stated that processing a
prescription transfer can take 15
minutes or more, depending on how
busy the pharmacies are at the time of
the request. Moreover, the commenter
stated that the economic impact analysis
did not include additional time and
expenses incurred by patients who may
need to travel farther to pick up
medication from the pharmacy receiving
the transfer.

DEA Response. DEA agrees that, in
addition to saving time, as indicated in
the analysis below, this rule is likely to
benefit patients in many other ways,
including reducing stress, as noted by
the commenter. In addition to
minimizing opportunities for diversion,
DEA’s chief reasons for this rulemaking
are to provide patients with the option
of transferring EPCS for initial filling to
prevent treatment delays and reduce
patient burden. However, this final rule
does not require a patient to request a
transfer. DEA emphasizes that the
patient decides if, and to which
pharmacy, a prescription is transferred.
Thus, this rule does not impose any
additional travel burden on patients.

32 The analysis has been updated since the NPRM
using the most recent data available. The updated
estimated overall health system cost savings is $29
million and the cost to pharmacies is $50,005,000.
See the Executive Order 12866 and Regulatory
Flexibility Act sections below under Regulatory
Analyses for the detailed analysis.
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DEA also agrees the cost savings per
transfer would be higher for prescribing
practitioners who do not have
administrative staff and would have to
handle calls from patients requesting
new prescriptions themselves under
current regulations. According to
Surescripts’ 2021 National Progress
Report,” the rate of electronic
prescribing of controlled substances was
73 percent in 2021.33 DEA believes it is
reasonable to assume that, on average,
EPCS utilization will skew toward
practitioners with larger infrastructure
and administrative staff, while
recognizing that there are some small
and independent offices without
administrative staff that may experience
greater cost savings than estimated. This
is because, under this final rule, the
prescribing practitioners at those small
and independent offices (versus
administrative staff at larger practices),
would no longer have to handle calls
from patients requesting new
prescriptions be sent to alternate
pharmacies for initial dispensing.

In regards to the estimated additional
costs that pharmacies will incur, DEA
notes that, although the rule allows
EPCS to be transferred at the request of
a patient, it does not require a pharmacy
to transfer EPCS if it is unable to do so
(e.g., due to system limitations). In the
economic analysis, DEA estimated that
there will be additional costs to the
transferring and receiving pharmacies.
However, a pharmacy is expected to
participate in transfers of EPCS based on
its own analysis of benefits and costs.
While only costs were quantified,
benefits to pharmacies may include
customer retention, increased customer
traffic, increased customer loyalty, good
will, etc., leading to increased sales over
time. DEA estimates each transfer of
EPCS will cost $2.92 and $4.38 for the
transferring and receiving pharmacies,
respectively.34 Since pharmacies are
likely to transfer and receive, an average
was taken to determine the typical cost
per EPCS transfer for a pharmacy. The
average cost is $3.65 per transfer.35
Applying this total to the estimated
maximum number of transfers of 13.7
million per year results in a maximum
total net cost, to all pharmacies
combined, of $50,005,000 annually.36
As noted above, this $50 million

33 The numbers have been updated since the
NPRM with 2021 data. See the Executive Order
12866 section below under Regulatory Analyses for
the detailed analysis.

341d.

35 The numbers have been updated since the
NPRM with 2021 data. See the Regulatory
Flexibility Act section below under Regulatory
Analyses for the detailed analysis.
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estimate does not reflect the costs that
are mandated by this rule, as this rule
by its terms does not require pharmacies
either to transfer EPCS or receive EPCS,
but it does reflect the estimated cost of
doing business for pharmacies that
choose to transfer EPCS or receive EPCS
under this rule.

In the Regulatory Flexibility Act
analysis below, DEA compared the
estimated cost of this rule to the annual
revenues of the smallest of small
pharmacy firms, those with less than
$100,000 in annual revenue. The
estimated cost of this rule is $9 annually
for the 666 smallest of small
pharmacies.37 The average cost per firm
of $9 equates to 0.01745 percent of
average receipt per firm of $51,565.38
DEA anticipates this rule will not have
a significant economic impact for the
smallest of small pharmacies; and
therefore, this rule will also not have a
significant economic impact for larger
pharmacies. Additionally, as noted in
the analysis, DEA expects minor system
and implementation expenses, which
consist of modifying software
configurations, updating business
processes, and minimal personnel
training. DEA estimates the cost of these
changes is minimal. As discussed above,
these costs are not being mandated by
this rule, but would be voluntarily
borne by the various pharmacies in
order to improve or expand their
abilities for transferring EPCS.

Other Comments

Comments. One commenter
recommended that EPCS transmitted to
one pharmacy and dispensed at another
pharmacy should not be considered
transferred prescriptions if the
pharmacy that received the prescription
and the pharmacy that dispensed the
prescription are both owned by the
same entity and share the same
integrated information technology (IT)
system.

DEA Response. The CSA and DEA
regulations require each registrant to
maintain complete and accurate records
of controlled substances.?9 Each
pharmacy, not the entity who owns the
pharmacy, is a DEA registrant and is
therefore, subject to DEA’s
recordkeeping requirements.
Consequently, a prescription that is
received at one pharmacy and
dispensed at a different pharmacy is a
transferred prescription because the
transaction is occurring between two
different DEA registrants, even if they

371d.
381d.
3921 U.S.C. 827 and 21 CFR 1304.21(a).

are owned by the same entity and share
an integrated IT system.

Comments. One commenter
recommended that DEA require a
pharmacy transferring EPCS to verify
that the pharmacy receiving the
transferred prescription will be able to
dispense the prescription’s full quantity
prior to transferring the prescription to
that receiving pharmacy.

DEA Response. This rule provides for
transfers of EPCS at the request of the
patient. Although DEA suggests that the
transferring pharmacy or the patient
verify, prior to the transfer, that the
receiving pharmacy is able to fill the
transferred prescription, DEA is not
requiring pharmacies to do so.

Comments. One commenter stated
that the prescribing practitioner should
receive an automatic notification when
a controlled substance prescription that
they issued is transferred.

DEA Response. DEA does not believe
that it is necessary to require
pharmacies to notify practitioners when
an electronic controlled substance
prescription that they issued is
transferred. DEA believes this would be
unnecessarily burdensome to
pharmacies.

Comments. One commenter asked
that DEA expand exceptions to the
definition of ““online pharmacy” to
clarify that using the internet to transfer
prescription information between
pharmacies does not render a pharmacy
an “online pharmacy.”

DEA Response. DEA does not believe
further clarification is necessary. The
definition of an online pharmacy
contains ten exceptions, which include
a DEA-registered pharmacy whose
dispensing of controlled substances via
the internet consists solely of filling
prescriptions that were electronically
prescribed in a manner otherwise
consistent with DEA regulations and the
CSA.40

Comments. One commenter
recommended that DEA work with State
prescription drug monitoring programs
(PDMPs) to require pharmacies
receiving transferred EPCS to report the
transfers to the PDMP. The commenter
stated that prescribers should be able to
easily identify transferred prescriptions
when searching a PDMP database.

DEA Response. PDMP reporting is
beyond the scope of this rule and DEA’s
authority, as PDMPs are regulated by the
States.

Comments. One commenter suggested
that DEA should preempt any State
requirements for transferring EPCS that
exceed the requirements established by
DEA.

40 See 21 CFR 1300.04(h)(9).
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DEA Response. DEA generally will
not preempt any State laws or
regulations related to dispensing
controlled substances,*! including the
transfer of EPCS between pharmacies for
initial dispensing.

Comments. One commenter
recommended that DEA revise the
language in the proposed 21 CFR
1306.08(g), which states that EPCS
transfers for initial dispensing are
permissible only if allowable under
existing State or other applicable law.
The commenter stated that, as currently
written, a State would have to enact a
law to expressly allow this activity. The
commenter recommended replacing
“only if allowable under existing State
or other applicable law” with “unless
prohibited by existing State or other
applicable law.”

DEA Response. DEA understands the
commenter’s concern. However, DEA is
not amending this language at this time.
The regulations for the transfer of EPCS
between pharmacies for initial
dispensing were written to parallel
those for the transfer of prescription
information for refill dispensing, as well
as those for prescriptions in general.
DEA notes that the phrase, “only if
allowable under existing State or other
applicable law,” is included in several
provisions in 21 CFR part 1306.42

Comments. One commenter
recommended that DEA use the term
“forward” instead of ““transfer”” when
referring to the transfer of prescription
information for initial dispensing. The
commenter was concerned that the
transfer of prescription information for
initial dispensing would be confused
with the transfer of prescription
information for refill dispensing
outlined in 21 CFR 1306.25. The
commenter noted that while schedule II
controlled substance prescriptions
cannot be transferred for refill
dispensing because refills are not
permitted, this rule, if promulgated, will
allow the transfer of schedule II
controlled substance prescriptions
between pharmacies for initial
dispensing.

DEA Response. DEA understands the
commenter’s concern and preference for
differentiating between prescriptions
transferred for initial dispensing and
those transferred for refill dispensing.
However, DEA uses ‘““transfer” to refer to
the exchange of prescription
information between pharmacies for
both initial and refill dispensing.
Therefore, this final rule continues to
use the term ‘““transfer.”

41 See 21 U.S.C. 903.

42 See 21 CFR 1306.12(b)(1)(iv) and (v) and
1306.25(e).

Out of Scope

Five comments were outside the
scope of this rule. Three commenters
asked DEA to also allow controlled
substance prescriptions prescribed
orally and via facsimile to be transferred
between pharmacies for initial
dispensing. This is beyond the scope of
this rule which only addresses the one-
time transfer of EPCS between
pharmacies for initial dispensing. One
commenter disagreed with health
insurance entities requiring prior
authorization for medications currently
being prescribed and those prescribed to
treat chronic illnesses. The commenter
also stated that after patients have been
prescribed medications to treat chronic
illnesses for an extended period of time,
the prescriptions should be allowed to
be refilled without requiring patients to
revisit the prescribing practitioner or
requiring the practitioner to issue new
prescriptions. Additionally, the
commenter stated that practitioners
should be allowed to prescribe
stimulants for less than a 30-day supply.
One commenter wanted medications
used to treat attention-deficit/
hyperactivity disorder removed from the
controlled substances lists. These
comments are beyond the scope of this
rulemaking and therefore are not
addressed.

Summary of Changes From the NPRM

DEA is finalizing the proposed
regulatory text with modifications to
address concerns brought forth by
commenters. The final rule adds “upon
request from the patient,” to the
proposed text in 21 CFR 1306.08(e) to
clarify that prescription transfers must
be requested by the patient. Further, a
new sentence is also added to 21 CFR
1306.08(e) to clarify that, when a
prescription for a schedule III, IV, or V
controlled substance issued with
authorized refills is transferred, the
authorized refills are transferred with
the original prescription.

Additionally, a new paragraph is
added to 21 CFR 1306.08(f) to state that
a transferring or receiving pharmacy’s
prescription processing software, if
capable, is permitted to capture the
information required from the electronic
prescription and automatically populate
the corresponding data fields to
document the transfer of prescriptions
between pharmacies. The new
paragraph also states that the
transferring or receiving pharmacist, as
applicable, must ensure that the
populated information is complete and
accurate.

Summary of the Final Rule

DEA is amending its regulations to
allow, upon request from the patient,
the transfer of EPCS between registered
retail pharmacies for initial filling on a
one-time basis only. The final rule
explicitly states that an electronic
prescription for a controlled substance
in schedule II-V may be transferred
between retail pharmacies for initial
filling on a one-time basis only, upon
request from the patient, and clarifies
that any authorized refills included on
a prescription for a schedule I, IV, or
V controlled substance are transferred
with the original prescription. The final
rule specifies the following
requirements that must be met when
EPCS are transferred between
pharmacies for initial dispensing. The
prescription must be transferred in its
electronic form and may not be
converted to another form (e.g., paper,
facsimile) for transmission. The
information required to be on a
controlled substance prescription
pursuant to 21 CFR part 1306 must be
unaltered during the transmission. The
transfer must be communicated between
two licensed pharmacists. The final rule
also stipulates that the transfer of EPCS
for initial dispensing is permissible only
if allowable under existing State or
other applicable law.

The final rule describes the
documentation requirements for
pharmacies transferring EPCS for initial
filling. A pharmacist transferring an
electronic controlled substance
prescription must update the electronic
prescription record to note that the
prescription was transferred. The
transferring pharmacist must also
update the prescription record with the
following information: the name,
address, and DEA registration number of
the pharmacy to which the prescription
was transferred; the name of the
pharmacist receiving the transfer; the
name of the transferring pharmacist; and
the date of the transfer. Similarly, the
pharmacist receiving the transferred
prescription must record the
transferring pharmacy’s name, address,
and DEA registration number, the name
of the transferring pharmacist, the date
of the transfer, and the name of the
pharmacist receiving the transfer. In lieu
of manual data entry, the transferring or
receiving pharmacy’s prescription
processing software may, if capable,
capture the aforementioned required
information from the electronic
prescription and automatically populate
the corresponding data fields to
document the transfer. However, the
transferring or receiving pharmacist, as
applicable, must ensure that the
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populated information is complete and
accurate. The final rule requires the
electronic records documenting EPCS
transfers to be maintained for a period
of two years from the date of the transfer
by both the pharmacy transferring the
prescription and the pharmacy receiving
and filling the prescription.43 The
existing requirements for all
prescriptions, as outlined in 21 CFR part
1306, Prescriptions, and the
requirements for prescribing and
pharmacy applications, as outlined in
21 CFR part 1311, Requirements for
Electronic Orders and Prescriptions,
remain unchanged in this final rule.

Regulatory Analyses

Executive Orders 12866 (Regulatory
Planning and Review) and 13563
(Improving Regulation and Regulatory
Review)

This final rule was developed in
accordance with the principles of
Executive Orders (E.O.) 12866 and
13563. E.O. 12866 directs agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects; distributive impacts; and
equity). E.O. 13563 is supplemental to
and reaffirms the principles, structures,
and definitions governing regulatory
review as established in E.O. 12866. The
Office of Management and Budget
(OMB) has determined that this rule is
not a “significant regulatory action”
under E.O. 12866, section 3(f).

Analysis of Benefits and Costs

DEA is amending its regulations to
allow the transfer of electronic
prescriptions for schedule II-V
controlled substances between
registered retail pharmacies for initial
dispensing, upon request from the
patient, on a one-time basis only. This
amendment specifies the procedure that
must be followed and the information
that must be documented when
transferring EPCS between DEA-
registered retail pharmacies. As
described below, DEA estimates the
annual cost savings of this rule is $29
million.44

The final rule specifies that: the
transfer must be communicated directly
between two licensed pharmacists; the
prescription must be transferred in its
electronic form and may not be
converted to another form (e.g.,
facsimile) for transmission; the required

4321 CFR 1304.06(g).

44 This analysis has been updated since the
NPRM with the latest available data.

prescription information must be
unaltered during the transmission; and
the transfer of EPCS for initial
dispensing is permissible only if
allowable under existing State or other
applicable law. In addition to the above,
the pharmacist transferring the
prescription must update the electronic
prescription record to note that the
prescription was transferred. The
transferring pharmacist must also record
the name, address, and DEA registration
number of the pharmacy to which the
prescription was transferred, the name
of the pharmacist receiving the transfer,
the name of the transferring pharmacist,
and the date of the transfer. Similarly,
the pharmacist receiving the transferred
prescription must record the
transferring pharmacy’s name, address,
and DEA registration number, the name
of the transferring pharmacist, the date
of the transfer, and the name of the
pharmacist receiving the transfer.
Finally, the final rule requires that the
electronic records documenting the
transfer be maintained for a period of
two years from the date of the transfer
by both the pharmacy transferring the
electronic prescription and the
pharmacy receiving the prescription.

As DEA regulations previously did
not permit the transfer of schedule II-
V EPCS from one retail pharmacy to
another retail pharmacy for initial
filling, DEA anticipates the ability to
transfer EPCS under this final rule will
affect the following parties: the first
(transferring) pharmacy, patient,
prescriber, and second (receiving)
pharmacy. To quantify the economic
impact of this rule, DEA estimated the
average cost and cost savings for each
transfer and applied this cost or cost
savings to the estimated number of
transfers.> DEA notes, however, that
nothing in this rule mandates that
pharmacies must transfer EPCS, or must
receive EPCS; so, the economic analysis
addresses the estimated costs and cost
savings in instances where the
transferring and receiving pharmacies
agree to engage in such transfers under
the terms of this rule.

Estimated Cost or Cost Savings per
Transfer

To estimate the unit cost or cost
savings, DEA compared the anticipated
activities for each of the affected parties
when a pharmacy receives EPCS it
cannot fill under current practices (prior
to the final rule) versus the final rule.
The term “current” is used in the

45DEA expects minor system and implementation
expenses, which consist of modifying software
configurations, updating business processes, and
minimal personnel training. DEA estimates the cost
of these changes is minimal.

analysis to mean prior to the
implementation of this final rule. The
anticipated activities for each of the
affected parties under current practices
are described below. DEA understands
there may be many operational
variations; however, DEA believes the
scenarios described below are good
representations for the purposes of
estimating costs.

The anticipated activities for each of
the affected parties under current
practice are described below.

1. The first (transferring) pharmacy
contacts the patient to inform the
patient that it is unable to fill the
prescription.

2. The first pharmacy notes action
taken, as needed.

3. The patient receives the call from
the first pharmacy notifying the patient
that it is unable to fill the prescription.

4. The patient contacts the prescriber
and requests a new prescription.

5. The prescriber’s secretary or
administrative personnel receives the
phone call from the patient.

6. The prescriber cancels the EPCS at
the first pharmacy and issues a new
EPCS at an alternate (receiving)
pharmacy.

7. The alternate pharmacy receives
and fills the EPCS.

8. The patient receives the filled
prescription from the alternate
pharmacy.

By contrast, the anticipated activities
for each of the affected parties under the
final rule and the economic impact are
described below.

1. The first (transferring) pharmacy
contacts the patient to inform them that
it is unable to fill the prescription. DEA
assumes the duration of the call to the
patient is the same under the current
and final rule scenarios, and therefore,
there is no impact on the transferring
pharmacy.

2. The patient receives a call from the
transferring pharmacy notifying the
patient that it is unable to fill the
prescription; the patient requests that
the prescription be transferred to an
alternate (receiving) pharmacy. DEA
assumes the duration of the call from
the transferring pharmacy is the same
under current and final rule scenarios.
Therefore, there is no impact to the
patient.

3. The patient (nor the transferring or
receiving pharmacy) does not need to
contact the prescriber to request a new
prescription under the final rule.
Therefore, there are cost savings for the
patient from not contacting the
prescriber.

4. The prescriber does not receive a
call from the patient. Therefore, there
are cost savings for the prescriber.
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5. The prescriber does not need to
issue a new EPCS. Therefore, there are
cost savings for the prescriber.

6. The transferring pharmacy transfers
the prescription (including contacting
the receiving pharmacy, exchanging
information, and recording the required
information regarding transfer).
Transferring the prescription will take
longer than simply informing the
patient that the prescription cannot be
filled. Therefore, there is an additional
cost to the transferring pharmacy to
transfer a prescription.

7. The alternate (receiving) pharmacy
receives the transfer and fills the
transferred EPCS (including being
contacted by the transferring pharmacy,
exchanging information, and recording

TABLE 1—PERSONS AND ACTIVITIES, CURRENT VS

the required information regarding
transfer). DEA anticipates there will be
additional costs related to being
contacted by the transferring pharmacy
and exchanging information. Therefore,
there is an additional cost to the
receiving pharmacy to transfer a
prescription, but the receiving
pharmacy also obtains full
reimbursement for the cost of filling the
prescription.

8. The patient receives the filled
prescription from the alternate
(receiving) pharmacy. DEA assumes the
burden is the same under the current
and final rule scenarios, and therefore,
there is no impact on the patient. Note
that there may be a burden for the

patient in needing to travel to a different
pharmacy, but that is a cost that arises
in every case where the patient must go
to a different pharmacy than expected
because the first pharmacy is unable to
fill the prescription. There is no
difference under this rule in the
patient’s burden in traveling to a
different pharmacy, whether the EPCS is
transferred under this rule, or the
prescriber sends a new EPCS to the
second pharmacy, or the patient takes a
paper prescription to the second
pharmacy.

Table 1 summarizes the activity
scenarios under current practices (prior
to the final rule) and final rule and the
anticipated economic impact.

. FINAL RULE

Change in activity

Persons

Economic impact

Current

Final Rule

First or Transferring Phar-
macy.

Patient .......cccoeeiiiiiieee

Prescriber

Second (Receiving) Phar-
macy.

First pharmacy contacts patient to inform
that they are unable to fill the prescrip-
tion.

Note action taken (i.e., void, cancel,
etc.), as needed.

Receive call from pharmacy that it is un-
able to fill the prescription.

Contact prescriber to request new pre-
scription.

Receive filled prescription from second
(receiving) pharmacy.

Receive call from patient. (prescriber’s
secretary).

Cancel prescription sent to first phar-
macy and issue new prescription at
second (receiving) pharmacy.

Receive prescription and fill

Transferring pharmacy contacts patient
to inform that it is unable to fill the pre-
scription.

Transfer prescription. “Transfer” in-
cludes: contacting the receiving phar-
macy, exchanging information, and re-
cording the required information re-
garding transfer.

Receive call from pharmacy that it is un-
able to fill the prescription, request
transfer of the prescription to an alter-
nate (receiving) pharmacy.

NJA e

Receive filled prescription from receiving
pharmacy.
N/A oo

Receive transfer and fill. “Transfer” in-
cludes: being contacted by the trans-
ferring pharmacy, exchanging informa-
tion, and recording the required infor-
mation regarding transfer.

Assume duration of call/
contact is same ==> no
impact.

Additional cost to transfer
vs. noting action taken.

Assume duration of call/
contact is same ==> no
impact.

Cost savings from not hav-
ing to contact prescriber.

Assume same burden ==>
no impact.

Cost savings.

Cost savings.

Additional cost to receive
and record transfer, but
the receiving pharmacy
gets full reimbursement
for filling prescription.

Cost or cost savings is based on
applying the loaded labor rate for each
of the affected persons to the estimated
time to conduct the activity. The Bureau
of Labor Statistics (BLS) hourly wage
data for various occupation codes was
used to estimate the labor rates for each
of the affected persons. Occupation
codes 29-1051 Pharmacists, 00—0000
All Occupations, and 43-6013 Medical
Secretaries and Administrative
Assistants are used as best
representations of first (transferring) and
second (receiving) pharmacists, patient,
and prescriber’s secretary, respectively.
DEA estimates the best representation
for prescribers are the occupation codes

29-1215 Family Medicine Physicians,
29-1171 Nurse Practitioners, and 29—
1071 Physician Assistants for
practitioner, nurse practitioner, and
physician assistant prescribers,
respectively. The occupation code 29—
1215 Family Medicine Physicians was
chosen to represent practitioners as DEA
estimates that it best represents the
typical prescribing practitioner.

DEA estimates the median hourly
wages for the first (transferring) and
second (receiving) pharmacist, patient,
prescriber’s secretary, and prescriber are
$61.81, $22.00, $18.01, and $99.18,

respectively.4647 Additionally, BLS
reports that average benefits for private
industry is 29.5 percent of total
compensation. The 29.5 percent of total
compensation equates to 41.8 percent
(29.5 percent/70.5 percent) load on

46 BL.S, May 2021 National Occupational
Employment and Wage Estimates United States.
http://www.bls.gov/oes/current/oes_nat.htm.

47 The prescriber median hourly wage is a
weighted average of the hourly wages of the
occupation codes 29-1215 Family Medicine
Physicians, 29-1171 Nurse Practitioners, and 29—
1071 Physician Assistants, with the weights based
on 1,368,536 Practitioner, 331,410 Nurse
Practitioner, and 143,725 Physician Assistant active
DEA registrations on 6/10/2022.
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wages and salaries.*8 The load of 41.8
percent is added to each of the hourly
rates to estimate the loaded hourly rates.
The loaded hourly rates for the first

(transferring) and second (receiving)
pharmacy, patient, prescriber’s
secretary, and weighted average
prescriber are $87.65, $31.20, $25.54,

TABLE 2—LOADED HOURLY WAGES

and $140.64, respectively. Table 2
summarizes the calculation for the
loaded hourly wages for each of the
affected persons.

Occupation : e Median hourly | Loaded hourly

Affected persons code Occupation code description wage median wage

Patient .....cocoiieeee e 00—0000 | All OCCUPALIONS ...cuvvveeeerreeieerieeeesie e seeeees $22.00 $31.20

Pharmagcist .........c.ccociiiiiiiiiee 29-1051 | Pharmagists ..........ccceveeiiiiiiiiicnieceeeen, 61.81 87.65

Medical secretary ........ccccoovvvviiiiiniiiinee 43-6013 | Medical Secretaries and Administrative As- 18.01 25.54
sistants.

Prescriber ... | e Prescriber (Weighted Average) ..........cc.cece.. 99.18 140.64

The below sections describe the
calculation conducted to quantify the
economic impact associated with the
changes in activities under the current
and final rule scenarios described
above.

1. Currently, the first pharmacy
contacts the patient to inform the
patient that the pharmacy is unable fill
the prescription. DEA estimates that it
takes three minutes for the first
pharmacist to call the patient. From
Table 2, the estimated loaded hourly
rate of a pharmacist is $87.65.
Multiplying the loaded hourly rate of
$87.65 by 0.05 (3/60) hours results in a
cost of $4.38. Under the final rule, the
first (transferring) pharmacist would
also contact the patient regarding the
inability to fill the prescription. DEA
estimates that it would also take three
minutes for the transferring pharmacist
to call the patient under the final rule,
resulting in the same cost of $4.38.
Therefore, there is no economic impact
to the transferring pharmacy associated
with this activity under the final rule.

2. Currently, the first pharmacist
notes in the electronic prescription
record that the prescription was not
filled. DEA estimates that it takes one
minute for the first pharmacist to make
the entry in the electronic prescription
record. From Table 2, the estimated
loaded hourly rate of a pharmacist is
$87.65. Multiplying the loaded hourly
rate of $87.65 by 0.0167 (1/60) hours
results in a cost of $1.46. Under the final
rule, the transferring pharmacy may
transfer the prescription, upon request
from the patient, to the receiving
pharmacy. Additionally, the transferring
pharmacy must also contact the
receiving pharmacy and exchange and
document information such as the
transferring pharmacy’s name, address
and DEA registration number, the name
of the transferring pharmacist, and the
name of the pharmacist receiving the
transfer. DEA estimates that it takes

48 BLS, “Employer Costs for Employee
Compensation—December 2021” (ECEC).

three minutes for the transferring
pharmacist to transfer the prescription.
From Table 2, the estimated loaded
hourly rate of a pharmacist is $87.65.
Multiplying the loaded hourly rate of
$87.65 multiplied by 0.05 (3/60) hours
results in a cost of $4.38. Therefore, the
net cost to the transferring pharmacy
under the final rule is $2.92 ($4.38—
$1.46) per transfer.

3. Under current practices, the patient
first receives a call from the pharmacist
who informs him/her that his/her
prescription cannot be filled. DEA
estimates that the call between the
pharmacist and the patient lasts three
minutes. From Table 2, the estimated
loaded hourly rate of a patient is $31.20.
Multiplying the loaded hourly rate of
$31.20 multiplied by 0.05 (3/60) hours
results in a cost of $1.56 to the patient.
Under the final rule, this activity does
not change. With transfers of EPCS, the
pharmacist must still contact the
patient. Thus, under the final rule, the
patient also receives a call from the
pharmacist. Estimating three minutes
for the call, there is still a cost of $1.56
to the patient. Therefore, there is no
economic impact to the patient
associated with this activity under the
final rule.

4. Under current practices, the patient
must contact the prescriber to request a
new prescription. DEA estimates that it
takes five minutes for the patient to
contact the prescriber. From Table 2, the
estimated loaded hourly rate of the
patient is $31.20. Multiplying the
loaded hourly rate of $31.20 by 0.083 (5/
60) hours results in a cost of $2.60.
Under the final rule, the patient no
longer needs to contact the prescriber;
the patient requests an electronic
transfer of the prescription from the first
(transferring) pharmacy to the second
(receiving) pharmacy; thus, there is zero
cost to the patient. Therefore, this
activity under the final rule results in a

cost savings to the patient of $2.60 per
transfer.

5. Under current practices, the patient
has to contact the prescriber asking for
a new prescription. DEA estimates that
it takes five minutes for the prescriber’s
medical secretary to receive the call
from the patient. From Table 2, the
estimated loaded hourly rate of a
medical secretary is $25.54. Multiplying
the loaded hourly rate of $25.54 by
0.083 (5/60) hours results in a cost of
$2.13. Under the final rule, the patient
no longer needs to contact the
prescriber; thus, this interaction will not
occur. Therefore, this activity under the
final rule results in a cost savings to the
prescriber of $2.13 per transfer.

6. Under current practices, after the
medical secretary receives the call from
the patient and the information is
relayed to the prescriber, the prescriber
issues a new prescription. DEA
estimates the prescriber takes two
minutes to cancel the first prescription
and issue a new prescription. From
Table 2, the estimated loaded hourly
rate of a prescriber is $140.64.
Multiplying the loaded hourly rate of
$140.64 by 0.03 (2/60) hours results in
a cost of $4.69. Under the final rule, the
prescriber does not need to issue a new
prescription; the original prescription is
simply transferred to the receiving
pharmacy. Therefore, this activity under
the final rule results in a cost savings to
the prescriber of $4.69 per transfer.

7. Under current practices, the second
(receiving) pharmacy receives and fills
the prescription. DEA estimates that it
takes 15 minutes for the second
(receiving) pharmacy to receive and fill
the prescription. From Table 2, the
estimated loaded hourly rate of a
pharmacist is $87.65. Multiplying the
loaded hourly rate of $87.65 by 0.25 (15/
60) hours results in a cost of $21.91.
Under the final rule, DEA also estimates
the receiving pharmacist still conducts
this activity at the same loaded labor
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rate and time duration, resulting in a
cost of $21.91. However, under the final
rule, the receiving pharmacist must also
receive and record transfer information
from the transferring pharmacy. DEA
estimates that it takes three minutes for
the receiving pharmacy to receive and
record transfer information. From Table
2, the estimated loaded hourly rate of a
pharmacist is $87.65. Multiplying the
loaded hourly rate of $87.65 by 0.05 (3/
60) hours results in a cost of $4.38.
Therefore, this activity under the final
rule results in a cost to the receiving
pharmacy of $4.38 per transfer, but the
receiving pharmacy would get the full

reimbursement for filling the
prescription.

8. Under current practices, DEA
assumes that the patient is informed
that the first pharmacy is unable to fill
the prescription prior to traveling to
pick it up; thus, the patient only makes
one trip to the second pharmacy where
the prescription was transferred. DEA
estimates that it takes 20 minutes for the
patient to pick up the filled
prescription. From Table 2, the
estimated loaded hourly rate of a patient
is $31.20. Multiplying the loaded hourly
rate of $31.20 by 0.33 (20/60) hours
results in a cost of $10.40. Under the
final rule, DEA also assumes that the

patient is informed that the first
pharmacy is unable to fill the
prescription prior to traveling to pick up
the prescription; thus, the patient only
makes one trip. Estimating 20 minutes
for the patient to pick up the filled
prescription, under the final rule, there
is still a cost of $10.40 to the patient.
Therefore, there is no economic impact
to the patient associated with this
activity under the final rule.

As shown by Table 3, the final rule
results in a total cost of $8.76 and a total
cost savings of $10.88 per transfer. This
results in an overall net cost savings of
$2.12 per transfer.

TABLE 3—COST/COST SAVINGS CALCULATION, CURRENT VS. FINAL RULE

Current Final rule
o - Costs/(cost
Person/activity Esttnirr?]aeted Cost, current | Estimated time | Cost, final rule sa\2|$n)gs)
(minutes) $ (minutes) $
Transferring pharmacist:
1. Contact patient ........ccccoceeiiiiiene e 3 4.38 3 4.38 | e
2.a. Void/transfer prescription .... 1 146 | i | e (1.46)
2.b. Transfer prescription ... | et reenes | e 3 4.38 4.38
Patient:
3. Receive call from pharmacist ............ccccecevieeiincennn. 3 1.56 3 1.56 | oo
4. Contact prescriber 5 2.60 | oo | e (2.60)
5. Received filled prescription .........ccccocoveviiiiieiniieenen. 20 10.40 20 1040 | oo
Prescriber:
6. Receive call from patient (secretary) ..........cccoceeeneee. 5 213 | i | e (2.13)
7. Issue new prescription (prescriber) ..........ccccceveeeennen. 2 489 | e | e (4.69)
Receiving pharmacist:
8.a. Receive prescription and fill ...........ccccoceiniiiieen. 15 21.91 15 21.91 | e,
8.b. Receive and record transfer info ........ccccocviniiiiie | v | e 3 4.38 4.38
Total COSES ..ovvieiieiiieiie e 8.76
Total Cost Savings ... (10.88)
Net Cost SaVINGS ......covivriiiiiiiieeecee e (2.12)

Estimated Number of Transfers

As mentioned earlier, in order to
calculate the total cost savings, DEA
applied the $2.12 net cost savings per
transaction, from above, to the estimated
number of total transfers. DEA estimated
the number of total transfers by
estimating the number of EPCS for the
analysis period, the first five years after
the rule goes into effect, and applying
an estimated percentage of EPCS that
will be transferred.49

49 Due to the rapidly evolving industry and
regulatory conditions, the analysis period is five
years.

Surescripts’ National Progress Reports
for 2019, 2020, and 2021 form the basis
for estimating the number of EPCS for
the five-year analysis period.>¢ The
reports indicate that the rate of
electronic prescribing for non-controlled
substances (E-RX) was 76, 83, 86, 89,
and 97 percent in 2017, 2018, 2019,
2020, and 2021, respectively.51
Additionally, the reports indicate that
the rate of EPCS is rising rapidly; the
rate was 17, 26, 38, 58, and 73 percent
in 2017, 2018, 2019, 2020, and 2021,
respectively.52 Furthermore, there were

50 Surescripts, “2019 National Progress Report”
for 2017 data, ‘2020 National Progress Report” for
2018-2020 data, and 2021 National Progress
Report” for 2018-2021 data.

65, 96.8, 134.2, 203.6, and 256.9 million
EPCS filled in 2017, 2018, 2019, 2020,
and 2021, respectively.53 Dividing the
total EPCS by the rate of EPCS, DEA
estimates the total controlled substances
prescriptions, electronic and non-
electronic, were 382.4, 372.3, 353.2,
351.0, and 351.9 million in 2017, 2018,
2019, 2020, and 2021, respectively.
Table 4 summarizes the data provided
by the reports and the estimated total
prescriptions for controlled substances
for years 2017-2021.

517Tbid.
52]bid.
53Tbid.
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TABLE 4—ESTIMATED TOTAL PRESCRIPTIONS FOR CONTROLLED SUBSTANCES

[2017-2021]

2017 2018 2019 2020 2021
Non-Controlled Substances:
Rate Of E=RX (%) eeroeereerieeeerieeeeseseeseeeeneeseeseeseeeees 76 83 86 89 97
Controlled Substances:
Total Rx, E and non-E (millions of RX) .....cccccovviiiiinenns 382.4 372.3 353.2 351.0 351.9
Rate of EPCS (%) veeiieeiieiieeecee e 17 26 38 58 73
Total EPCS (millions of RX) ..ccceevvvieirrieieneeieseeens 65.0 96.8 134.2 203.6 256.9

As shown in Table 4, the estimated
total prescriptions for controlled
substances decreased from 382.4 million
in 2017 to 351.9 million in 2021. For the
purposes of this analysis, DEA estimates
the total number of controlled
substances prescriptions will stay
constant at 351.9 million per year for
the five-year analysis period.

Also, from Table 4, the rate of
electronic prescribing for non-controlled
substances is higher than that of
controlled substances. However, DEA
estimates the rate of electronic
prescribing for controlled substances
will match that of non-controlled
substances in year one due to a CMS
December 2020 rule, which requires
electronic prescribing for all controlled
substances (with some exceptions)
covered under Medicare Part D.5¢ The
2021 rate of electronic prescriptions for
non-controlled substances was 97
percent. While it is possible that this
rate could continue to increase in the
future, DEA has no basis to estimate
how much higher the rate would go. As
the rate of increase has been slowing
over the past several years, DEA
conservatively estimates that the rate of
electronic prescribing for non-controlled
substances has peaked at 97 percent and
the rate of electronic prescribing for
controlled substances will be 97 percent
for the analysis period. Multiplying the
estimated total number of controlled
substance prescriptions, 351.9 million
per year, by the estimated rate of EPCS
of 97 percent, the estimated total EPCS
is 341.3 million per year for the analysis
period, the first five years after the rule
goes into effect.

CMS estimates that as much as four
percent of electronic prescriptions for
non-controlled substances in 2019 were
transfers.55 Applying the four percent
transfer rate to the total EPCS
prescriptions, DEA estimates the
number of transfers is 13.7 million per
year for each of the first five years.

5485 FR 84472 (Dec. 28, 2020).

55 Conference call between CMS and DEA,
January 2021. CMS’s estimate is a “high” estimate
and “four percent” is considered the maximum
percent of electronic prescriptions that are transfers.

Total Cost Savings

In order to calculate the total cost
savings, DEA applied the $2.12 net cost
savings per transaction to the estimated
13.7 million transfers, resulting in a
total annual net cost savings of $29.0
million over the five-year analysis
period. The net present value (NPV) of
the cost savings is $132.8 million at
three percent discount rate and $118.9
million at seven percent discount rate.
The annualized cost savings from year
one to year five is $29.0 million at three
percent and seven percent. Table 5
summarizes the NPV and annualized
cost savings calculation.

TABLE 5—NPV AND ANNUALIZED
COST SAVINGS

3 Percent 7 Percent
NPV of Cost Sav-
INGS .oovveerieeienns $132.8 $118.9
Annualized Cost
Savings ............. 29.0 29.0

Executive Order 12988, Civil Justice
Reform

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of E.O. 12988 to eliminate
drafting errors and ambiguity, minimize
litigation, provide a clear legal standard
for affected conduct, and promote
simplification and burden reduction.

Executive Order 13132, Federalism

This final rule does not have
federalism implications warranting the
application of E.O. 13132. The final rule
does not have substantial direct effects
on the States, on the relationship
between the National Government and
the States, or the distribution of power
and responsibilities among the various
levels of government.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This final rule does not have tribal
implications warranting the application
of E.O. 13175. It does not have
substantial direct effects on one or more
Indian tribes, on the relationship

between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (RFA), DEA evaluated
the impact of this rule on small entities.
DEA'’s evaluation of economic impact by
size category indicates that the rule will
not have a significant economic impact
on a substantial number of these small
entities.

The RFA requires an agency to
analyze options for regulatory relief of
small entities unless it can certify that
the rule will not have a significant
impact on a substantial number of small
entities. DEA has analyzed the
economic impact of each provision of
this final rule and estimates that it will
have minimal economic impact on
affected entities, including small
businesses, nonprofit organizations, and
small governmental jurisdictions.

DEA is amending its regulations to
allow the transfer of electronic
prescriptions for schedules II-V
controlled substances between
registered retail pharmacies for initial
dispensing, upon request from the
patient, on a one-time basis only. This
amendment specifies the procedure that
must be followed and the information
that must be documented when
transferring EPCS between DEA-
registered retail pharmacies.

The final rule specifies that: the
transfer must be communicated directly
between two licensed pharmacists; the
prescription must be transferred in its
electronic form and may not be
converted to another form (e.g.,
facsimile) for transmission; the required
prescription information must be
unaltered during the transmission; and
the transfer of EPCS for initial
dispensing is permissible only if
allowable under existing State or other
applicable law. In addition to the above,
the pharmacist transferring the
prescription must update the electronic
prescription record to note that the
prescription was transferred. The
transferring pharmacist must also record
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the name, address, and DEA registration
number of the pharmacy to which the
prescription was transferred, the name
of the pharmacist receiving the transfer,
the name of the transferring pharmacist,
and the date of the transfer. Similarly,
the pharmacist receiving the transferred
prescription must record the
transferring pharmacy’s name, address,
and DEA registration number, the name
of the transferring pharmacist, the date
of the transfer, and the name of the

pharmacist receiving the transfer.
Finally, the final rule requires that the
electronic records documenting the
transfer be maintained for a period of
two years from the date of the transfer
by both the pharmacy transferring the
electronic prescription and the
pharmacy receiving the prescription.
DEA anticipates this final rule will
affect pharmacies, offices of physicians,
and hospitals, as the majority of
prescribers are employed by offices of

TABLE 6—AFFECTED INDUSTRIAL SECTORS

physicians or hospitals. Table 6
indicates the sectors, as defined by the
North American Industry Classification
System (NAICS), affected by this final
rule. There may be other small entities
under Small Business Administration
size standards in other NAICS code
industries affected by this final rule.
However, DEA believes the list in Table
6 is a good general representation of
affected small entities and their
industries as defined by NAICS.

Business activity NAICS code NAICS Code description
Pharmacy .......cccooeeiiiiii s 446110 | Pharmacies and Drug Stores.
Prescriber ... 621111 | Offices of Physicians (except Mental Health Specialists).
622110 | General Medical and Surgical Hospitals.

CMS estimates that as much as four
percent of electronic prescriptions for
non-controlled substances in 2019 were
transfers.56 DEA assumes, for the
purposes of this analysis, that such
transfers of EPCS are distributed
proportionally across all prescribers and
pharmacies. Therefore, DEA estimates a
substantial number of small entities in
the affected industries will be affected
by this final rule.

In order to determine whether the
final rule will result in a significant
impact on the affected small entities, the
following steps were taken:

1. Estimate the cost or cost savings per
transfer.

2. Estimate the total cost or cost
savings of transfers.

3. Allocate the total cost or cost
savings across all affected entities in
proportion to their revenue to estimate
the cost or cost savings per entity.

4. Compare the cost or cost savings to
the annual revenue for the smallest of
small entities. If the impact is not
significant for the smallest of small
entities, then the impact is not
significant for the larger small entities.

Table 3 summarizes the cost or cost
savings on a per-transfer basis. The net
cost to the transferring pharmacy is
$2.92 (the cost of transferring the

prescription, $4.38 (2.b.), minus the cost
of updating the prescription record to
note that the prescription was not filled,
$1.46 (2.a.)). The cost to the receiving
pharmacy is $4.38 (8.b.) per transfer.
Each transfer affects two different
pharmacies, the transferring and
receiving pharmacies. Since pharmacies
are likely to transfer and receive, an
average was taken to determine the
typical cost per transfer for a pharmacy.
The average cost is $3.65 (($2.92 +
$4.38)/2) per transfer. Also, from Table
3, the total cost savings to a prescriber
(office of physician or hospital) is $6.82,
the sum of the cost savings from not
receiving a call from the patient $2.13
(6.) and the cost savings from not
issuing a new prescription $4.69 (7.).

To calculate the total cost to
pharmacies and total cost savings to
prescribers, the unit cost and cost
savings are multiplied by the estimated
total annual transfers. From above, the
estimated number of transfers is 13.7
million per year. Multiplying the
average net cost of $3.65 per transfer for
pharmacies by 13.7 million transfers,
the estimated total cost of transfers to all
pharmacies is $50,005,000 per year.
Multiplying the cost saving of $6.82 per
transfer for prescribers (office of
physician or hospital) by 13.7 million

transfers, the estimated total cost saving
to all prescribers is $93,434,000 per
year.

The U.S. Census Bureau’s Statistics of
U.S. Businesses (SUSB) is an annual
series that provides national and
subnational data on the distribution of
economic data by enterprise size and
industry. SUSB data includes the
number of firms at various size ranges.
For the purposes of this analysis, the
term “firm” as defined in the SUSB is
used interchangeably with “entity’” as
defined in the RFA. Based on SUSB
data, there are 19,234, 161,286, and
2,560 firms in 446110—Pharmacies and
Drugs Stores, 621111—Offices of
Physicians (except Mental Health
Specialists), and 622110—General
Medical and Surgical Hospitals industry
sectors, respectively.5” Furthermore, the
total receipts for all firms, including all
size ranges, are $282 billion, $474
billion, and $997 billion (rounded) for
446110—Pharmacies and Drugs Stores,
621111—O0ffices of Physicians (except
Mental Health Specialists), and
622110—General Medical and Surgical
Hospitals industry sectors,
respectively.58 Table 7 summarizes the
SUSB data and provides receipt values
without rounding.

TABLE 7—NUMBER OF FIRMS AND TOTAL RECEIPTS

- Receipt size Number of Receipts
NAICS Code NAICS Code description firms ($000)
446110 Pharmacies and Drug StOres ........cccocevireeiienieieneeeese e All size ranges ... 19,234 281,653,229
621111 ... Offices of Physicians (except Mental Health Specialists) . All size ranges ... 161,286 473,954,346
622110 General Medical and Surgical Hospitals ..........cccceviiiniiiiiinieceeeeee All size ranges ... 2,560 997,368,727

56 Conference call between CMS and DEA,
January 2021. CMS’s estimate is a “high” estimate
and “four percent” is considered the maximum
percent of electronic prescriptions that are transfers.

57 SUSB, 2017 SUSB Annual Data Tables by
Establishment Industry, Data by Enterprise Receipt
Size, U.S., 6-digit NAICS, https://www.census.gov/
data/tables/2017/econ/susb/2017-susb-annual . html
(https://www2.census.gov/programs-surveys/susb/

tables/2017/us_6digitnaics_rcptsize_2017.xIsx).
(Accessed June 8, 2022.) 2017 data by enterprise
receipt size is the latest available.

58 Ibid.


https://www2.census.gov/programs-surveys/susb/tables/2017/us_6digitnaics_rcptsize_2017.xlsx
https://www2.census.gov/programs-surveys/susb/tables/2017/us_6digitnaics_rcptsize_2017.xlsx
https://www.census.gov/data/tables/2017/econ/susb/2017-susb-annual.html
https://www.census.gov/data/tables/2017/econ/susb/2017-susb-annual.html
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SUSB data also includes the number
of firms and receipts for various receipt-
size ranges. The smallest size range is
firms with annual revenue less than
$100,000. The average receipt per firm
was calculated based on the number of
firms and for the receipts for the firms
in the size range. For example, in the
446110—Pharmacies and Drug Stores

industry sector, there are 666 firms with
receipts under $100,000, and their
combined receipts is $34,342,000.
Dividing $34,342,000 by 666 results in
an average receipt of $51,565 per firm.
Performing the same calculation for all
three industries, the average receipt per
firm is $51,565, $50,554, and $259,478
for the smallest size category in

TABLE 8—AVERAGE RECEIPT PER FIRM

446110—Pharmacies and Drugs Stores,
621111—O0ffices of Physicians (except
Mental Health Specialists), and
622110—General Medical and Surgical
Hospitals industry sectors, respectively.
Table 8 summarizes the calculation for
the average receipt per firm.

Average
- Receipt size Number of Receipts receipt per
NAICS Code NAICS Code description ) firms ($000) firm
%)
446110 ............ Pharmacies and Drug StOres ........cccoceeivienienieeiicciecneceene <100,000 666 34,342 51,565
621111 ........... Offices of Physicians (except Mental Health Specialists) ....... <100,000 14,302 723,029 50,554
622110 ............ General Medical and Surgical Hospitals ...........cccccvviiiiiennnne 100,000-* 499,999 23 5,968 259,478

*“Receipts” not available for the smallest size range of “<100,000; therefore, used next size range of “100,000—-499,000” for comparison.

To compare the average cost per firm
with the average receipt per firm, DEA
allocated the cost and cost savings
proportionally by revenue, divided by
the number of firms to calculate the
average cost per firm, and compared the
average cost per firm as a percent of
receipt per firm. For example, the
receipts for the 666 firms with receipts
under $100,000 in 446110—Pharmacies
and Drug Stores industry sector is
$34,342,000. This is 0.0121930 percent
of total receipt of $281,653,229,000 for
all size ranges. Allocating 0.0121930
percent of total cost to pharmacies of
$50,005,000 to the 666 firms, the

average cost per firm is $9.59 Dividing
the average cost per firm of $9 by the
average receipt per firm of $51,565, the
average cost per firm is 0.01745 percent
of average receipt per firm.

This calculation is repeated for
621111—O0Offices of Physicians (except
Mental Health Specialists) and
622110—General Medical and Surgical
Hospitals industry sectors. However, the
economic impact for 621111—Offices of
Physicians (except Mental Health
Specialists) and 622110—General
Medical and Surgical Hospitals industry
sectors is a cost savings, rather than a
cost. Although employment of

prescribers is expected to be split
between these two industries, to be
conservative, the total cost savings
(rather than estimating a split between
the two industries) is compared to the
average receipt per firm. In summary,
the average cost or cost savings per firm
as percent of receipt is 0.01745 percent,
0.01978 percent, and 0.00925 percent
for 446110—Pharmacies and Drugs
Stores, 621111—O0ffices of Physicians
(except Mental Health Specialists), and
622110—General Medical and Surgical
Hospitals industry sectors, respectively.
Table 9 summarizes the calculation and
results.

TABLE 9—COST OR COST SAVINGS PER FIRM AS PERCENTAGE OF RECEIPTS

Average cost/
" Allocated cost cost savings
P Receipt as - Pt Average cost "
NAICS Code NAICS Code description Receipt size Number of percent of total to firms in size per firm per firm as
%) firms (percent) range ) percent of
P ($) receipt
(percent)
446110 ..cvveeeeeeeenn Pharmacies and Drug Stores .............. <100,000 666 0.012193 6,097 9 0.01745
621111 .. Offices of Physicians (except Mental <100,000 14,302 0.152552 142,536 10 *(0.01978)
Health Specialists).
622110 ...ooveveiee General Medical and Surgical Hos- | 100,000-499,999 23 0.000598 559 24 *(0.00925)
pitals.

*Cost savings.

In conclusion, the average cost or cost
savings per firm as percent of receipt of
0.01745 percent, 0.01978 percent, and
0.00925 percent are not significant
economic impacts. Therefore, DEA
concludes this final rule will not have
a significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of 1995

In accordance with the Unfunded
Mandates Reform Act (UMRA) of 1995,
2 U.S.C. 1501 et seq., DEA has
determined and certifies that this final

59 ($50,005,000 x 0.0121930 percent)/666 = $9.

rule will not result in any Federal
mandate that may result “in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
1 year.” Therefore, neither a Small
Government Agency Plan nor any other
action is required under UMRA of 1995.

Paperwork Reduction Act of 1995

Pursuant to section 3507(d) of the
Paperwork Reduction Act of 1995
(PRA), DEA has identified the following

6044 U.S.C. 3501 et seq.

collection of information related to this
rule and has submitted this collection
request to the Office of Management and
Budget (OMB) for review and
approval.®0 This final rule establishes
the recordkeeping requirements for
pharmacies electronically transferring of
schedules II-V EPCS for initial
dispensing. A person is not required to
respond to a collection of information
unless it displays a valid OMB control
number. Copies of existing information
collections approved by OMB may be
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obtained at https://www.reginfo.gov/
public/do/PRAMain.

A. Collections of Information Associated
With the Rule

Title: Recordkeeping Requirements
for the electronic transfer of electronic
prescriptions for schedules II-V
controlled substances between
pharmacies for initial filling.

OMB Control Number: 1117-0061.

DEA Form Number: N/A.

DEA is creating a new collection of
information by requiring pharmacies to
create and maintain certain records
relating to the transfer of unfilled EPCS
between pharmacies for initial filling.
The rule requires the transferring
pharmacy to note in the electronic
prescription record that the prescription
was transferred. The transferring
pharmacy is also required to add to the
prescription record the name, address,
and DEA registration number of the
pharmacy to which the prescription was
transferred, as well as the name of the
pharmacist receiving the transfer, the
name of the transferring pharmacist, and
the date of the transfer. Similarly, the
rule requires the pharmacy receiving the
transfer to record the name, address,
and DEA registration number of the
transferring pharmacy, the name of the
transferring pharmacist, the name of the
pharmacist receiving the transfer, and
the date of the transfer. In addition, the
rule required the records to be
maintained by both pharmacies for at
least two years from the date of the
transfer. DEA estimates the following
number of respondents and burden
associated with this collection of
information:

e Number of respondents: 70,567.

e Frequency of response: 354.273244
(calculated average).

e Number of responses: 25,000,000.

e Burden per response: 0.05 hour.

e Total annual hour burden:
1,250,000.

The activities described in this
information collection are usual and
ordinary business activities and no
additional cost is anticipated.

If you need additional information,
please contact the Regulatory Drafting
and Policy Support Section (DPW),
Diversion Control Division, Drug
Enforcement Administration; Mailing
Address: 8701 Morrissette Drive,
Springfield, Virginia 22152; Telephone:
(571) 776—2265.

Any additional comments on this
collection of information may be sent in
writing to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for DOJ, Washington, DC
20503. Please state that your comments

refer to RIN 1117—AB64/Docket No.
DEA-637.

Congressional Review Act

This final rule is not a major rule as
defined by the Congressional Review
Act (CRA), 5 U.S.C. 804. However,
pursuant to the CRA, DEA is submitting
a copy of this final rule to both Houses
of Congress and to the Comptroller
General.

Signing Authority

This document of the Drug
Enforcement Administration was signed
on July 20, 2023, by Administrator Anne
Milgram. That document with the
original signature and date is
maintained by DEA. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DEA Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
DEA. This administrative process in no
way alters the legal effect of this
document upon publication in the
Federal Register.

List of Subjects 21 CFR Part 1306

Drug traffic control, Prescription
drugs.

For the reasons stated in the
preamble, DEA amends 21 CFR part
1306 as follows:

PART 1306—PRESCRIPTIONS

m 1. The authority citation for part 1306
continues to read as follows:

Authority: 21 U.S.C. 821, 823, 829, 829a,
831, 871(b) unless otherwise noted.

m 2. Amend § 1306.08 by adding
paragraphs (e) through (i) to read as
follows:

§1306.08 Electronic prescriptions.

* * * * *

(e) The transfer for initial dispensing
of an electronic prescription for a
controlled substance in Schedule II-V is
permissible between retail pharmacies,
upon request from the patient, on a one-
time basis only. If the transferred
prescription is for a controlled
substance in Schedule III, IV, or V and
includes authorized refills, the refills
are transferred with the initial
prescription to the pharmacy receiving
the transfer.

(f) The transfer of an electronic
prescription for a controlled substance
in Schedule II-V between retail
pharmacies for the purpose of initial
dispensing is subject to the following
requirements:

(1) The prescription must be
transferred from one retail pharmacy to
another retail pharmacy in its electronic
form. At no time may an intermediary
convert an electronic prescription to
another form (e.g., facsimile) for
transmission.

(2) The contents of the prescription
required by this part must not be altered
during transfer between retail
pharmacies. Any change to the content
during transfer, including truncation or
removal of data, will render the
electronic prescription invalid.

(3) The transfer must be
communicated directly between two
licensed pharmacists.

(4) The transferring pharmacist must
add the following to the electronic
prescription record:

(i) Information that the prescription
has been transferred.

(ii) The name, address, and DEA
registration number of the pharmacy to
which the prescription was transferred
and the name of the pharmacist
receiving the prescription information.

(iii) The date of the transfer and the
name of the pharmacist transferring the
prescription information.

(5) The receiving pharmacist must do
the following:

(i) Add the word “transfer” to the
electronic prescription record at the
receiving pharmacy.

(ii) Annotate the prescription record
with the name, address, and DEA
registration number of the pharmacy
from which the prescription was
transferred and the name of the
pharmacist who transferred the
prescription.

(iii) Record the date of the transfer
and the name of the pharmacist
receiving the prescription information.

(6) In lieu of manual data entry, the
transferring or receiving pharmacy’s
prescription processing software may, if
capable, capture the information
required, as outlined in this paragraph
(f), from the electronic prescription and
automatically populate the
corresponding data fields to document
the transfer of an electronic controlled
substance prescription between
pharmacies. The transferring or
receiving pharmacist, as applicable,
must ensure that the populated
information is complete and accurate.

(g) The transfer of an electronic
prescription for a controlled substance
in Schedule II-V for the purpose of
initial dispensing is permissible only if
allowable under existing State or other
applicable law.

(h) The electronic records
documenting the transfer of the
electronic prescription must be
maintained for a period of two years
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from the date of the transfer by both the
pharmacy transferring the electronic
prescription and the pharmacy receiving
the electronic prescription.

(i) A pharmacy may transfer
electronic prescription information for a
controlled substance in Schedule III, IV,
and V to another pharmacy for the
purpose of refill dispensing pursuant to
§1306.25.

Scott Brinks,

Federal Register Liaison Officer, Drug
Enforcement Administration.

[FR Doc. 2023-15847 Filed 7-26-23; 8:45 am]
BILLING CODE 4410-09-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 222 and 235
[Docket No. 2023-4]

Copyright Claims Board: Agreement-
Based Counterclaims

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Final rule.

SUMMARY: Pursuant to the Copyright
Alternative in Small-Claims
Enforcement Act, the U.S. Copyright
Office is adopting as final a May 3,
2023, proposed rule governing the filing
of agreement-based counterclaims and
related discovery requirements in
Copyright Claims Board proceedings.
DATES: Effective August 28, 2023.

FOR FURTHER INFORMATION CONTACT:
Rhea Efthimiadis, Assistant to the
General Counsel, by email at meft@
copyright.gov or telephone at (202) 707—
8350.

SUPPLEMENTARY INFORMATION: The
Copyright Alternative in Small-Claims
Enforcement Act of 2020 (the “CASE
Act”) 1 directed the Copyright Office to
establish the Copyright Claims Board
(the “CCB”), an alternative and
voluntary forum for parties seeking to
resolve certain copyright-related
disputes that have a total monetary
value of $30,000 or less. After receiving
and considering comments from the
public, the Office published final rules
addressing various aspects of CCB
proceedings.2 On June 16, 2022, the
CCB began receiving claims.

1Public Law 116-260, sec. 212, 134 Stat. 1182,
2176 (2020).

287 FR 20707 (Apr. 8, 2022) (law student
representation final rule); 87 FR 12861 (Mar. 8,
2022) (initial proceedings partial final rule); 87 FR
16989 (Mar. 25, 2022) (initial proceedings final
rule); 87 FR 24056 (Apr. 22, 2022) (initial
proceedings correction); 87 FR 30060 (May 17,

On May 3, 2023, the Office published
a notice of proposed rulemaking
(“NPRM”) seeking public comment on a
proposed rule addressing the filing of
agreement-based counterclaims and
related discovery requirements in the
CCB.3 The proposed regulations set out
the requirements for the content of such
counterclaims and any responses to
them.* The Office also proposed
standard interrogatories and standard
requests for the production of
documents for use in connection with
such counterclaims.?

The Office received one comment that
addressed the proposed rulemaking, but
did not recommend any changes to the
proposed regulatory text.6 The
Copyright Alliance’s comment stated
that ““[a]t this time, we have no
substantive objections to the Office’s
proposal to add regulations specifically
governing agreement-based
counterclaims,” 7 but requested “the
opportunity to comment further on the
rules established in this notice of
proposed rulemaking as well as the
other regulations governing the CCB
once there is more qualitative and
quantitative data to consider.” & The
Copyright Alliance “reiterate[d] the
importance of ensuring that the rules
and regulations do not become so
cumbersome and complex such that
they make the CCB inaccessible to pro
se litigants, who comprise a significant
portion of the system’s users, and whom
the statute was designed to
accommodate.” 9

The Office appreciates these
comments and will take them under
advisement. Because the Office did not
receive any comments recommending
changes to the proposed rule, it adopts
the rule as final.

List of Subjects in 37 CFR Parts 222,
225

Claims, Copyright.
Final Regulations

For the reasons stated in the
preamble, the U.S. Copyright Office

2022) (active proceedings final rule); 87 FR 36060
(June 15, 2022) (active proceedings correction). The
Office sought public comments prior to the
adoption of these final rules. See, e.g., 86 FR 74394
(Dec. 30, 2021); 86 FR 53897 (Sept. 29, 2021); 86
FR 69890 (Dec. 8, 2021).

388 FR 27845 (May 3, 2023).

488 FR 27845, 27846—47.

588 IR 27845, 27846—-48.

6 See Copyright Alliance Comments. The Office
received a second comment, which addressed
songwriter-related royalty claims that are outside of
the scope of this rulemaking. See Timothy Gilmore
Comments at 1.

7 Gopyright Alliance Comments at 1.

8 Gopyright Alliance Comments at 1-2.

9 Copyright Alliance Comments at 2.

amends 37 CFR parts 222 and 225 as
follows:

PART 222—PROCEEDINGS

m 1. The authority citation for part 222
continues to read as follows:

Authority: 17 U.S.C. 702, 1510.

m 2. Amend § 222.9 as follows:

m a. Redesignate paragraphs (c)(6)
through (8) as paragraphs (c)(7) through
(9), respectively.

m b. Add paragraph (c)(6) as follows:

§222.9 Counterclaim.

* * * * *

(C) * % %

(6) For a counterclaim arising under
an agreement asserted under paragraph
(c)(2)(iv) of this section—

(i) A description of the agreement that
the counterclaim is based upon;

(ii) A brief statement describing how
the agreement pertains to the same
transaction or occurrence that is the
subject of the infringement claim against
the counterclaimant; and

(iii) A brief statement describing how
the agreement could affect the relief
awarded to the claimant;

* * * * *

m 3. Amend § 222.10 as follows:

m a. Redesignate paragraph (b)(6) as
paragraph (b)(7).

m b. Add paragraph (b)(6) as follows:

§222.10 Response to counterclaim.
* * * * *

(b) * ok %

(6) For counterclaims arising under an
agreement, as set forth in 37 CFR
222.9(c)(2)(iv), a statement describing in
detail the dispute regarding the
contractual counterclaim, including any
defenses as well as an explanation of
why the counterclaim respondent
believes the counterclaimant’s position

regarding the agreement lacks merit; and
* * * * *

PART 225—DISCOVERY

m 4. The authority citation for part 225
continues to read as follows:

Authority: 17 U.S.C. 702, 1510.

m 5. Amend § 225.2 as follows:

m a. Redesignate paragraph (f) as
paragraph (h).

m b. Add paragraphs (f) and (g) as
follows:

§225.2 Standard interrogatories.
* * * * *

(f) For a counterclaimant asserting a
counterclaim arising under an
agreement. In addition to the
information in paragraph (a) of this
section, the standard interrogatories for
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a counterclaimant asserting a
counterclaim arising under an
agreement shall consist of information
pertaining to:

(1) Identification and a description of
the specific terms or provisions of the
agreement the counterclaim respondent
is alleged to have violated;

(2) The basis for the counterclaimant’s
belief that the agreement was valid;

(3) The basis for the counterclaimant’s
belief that the agreement was violated;

(4) The basis for the counterclaimant’s
belief that the agreement could affect
the relief that might be awarded to the
claimant;

(5) A description of the
counterclaimant’s performance under
the agreement, as relevant to the
counterclaim;

(6) Identification and a description of
any inadequacies in performance under
the agreement by the counterclaim
respondent; and

(7) If the agreement at issue in the
counterclaim is oral, a description of the
terms and provisions of the agreement.

(g) For a counterclaim respondent
responding to a counterclaim arising
under an agreement. In addition to the
information in paragraph (a) of this
section, the standard interrogatories for
a counterclaim respondent responding
to a counterclaim arising under an
agreement shall consist of information
pertaining to:

(1) All defenses asserted to the
counterclaim arising under an
agreement and the basis for those
assertions. Defenses listed in timely
answers and timely updated answers to
the standard interrogatories shall be
considered by the Board and will not
require an amendment of the
counterclaim response;

(2) The basis for any other reasons the
counterclaim respondent believes that it
did not violate the agreement or that the
agreement was not valid;

(3) The basis for any belief by the
counterclaim respondent that the
agreement does not affect the relief that
might be awarded to the claimant;

(4) A description of the counterclaim
respondent’s performance under the
agreement, as relevant to the
counterclaim; and

(5) Identification and a description of
any inadequacies in performance under

the agreement by the counterclaimant.
* * * * *

m 6. Amend § 225.3 as follows:

m a. Redesignate paragraphs (f) and (g)
as paragraph (h) and (i), respectively.
m b. Add paragraphs (f) and (g), as
follows:

§225.3 Standard requests for the
production of documents.

* * * * *

(f) For a counterclaimant asserting a
counterclaim arising under an
agreement. In addition to the
information in paragraph (a) of this
section, the standard requests for the
production of documents for a party
asserting a counterclaim arising under
an agreement shall include copies of:

(1) The agreement at issue in the
counterclaim arising under an
agreement, including any amendments
or revisions;

(2) Documents related to the
agreement at issue, including any
amendments or revisions and
documents related to the validity of and
the parties’ performance under the
agreement; and

(3) Documents relevant to damages
arising out of the counterclaim,
including documents sufficient to show
the damages suffered by the
counterclaimant related to violation of
the agreement in question.

(g) For a counterclaim respondent
responding to a counterclaim arising
under an agreement. In addition to the
information in paragraph (a) of this
section, the standard requests for the
production of documents for a
counterclaim respondent responding to
a counterclaim arising under an
agreement shall include copies of:

(1) The agreement at issue in the
counterclaim arising under an
agreement, including any amendments
or revisions;

(2) Documents related to the
agreement at issue, including any
amendments or revisions and
documents related to the validity of and
the parties’ performance under the
agreement; and

(3) Documents relevant to damages,
including documents sufficient to show
the lack of damages suffered by the
counterclaimant related to the
counterclaim respondent’s alleged

violation of the agreement in question.
* * * * *

Dated: July 19, 2023.
Shira Perlmutter,
Register of Copyrights and Director of the
U.S. Copyright Office.
Approved by:
Carla D. Hayden,
Librarian of Congress.
[FR Doc. 2023-15940 Filed 7-26—23; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2022-0656; FRL—10083—
02-R3]

Air Plan Approval; West Virginia; 2022
Amendments to West Virginia’s
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the State of West Virginia.
The revision updates West Virginia’s
incorporation by reference (IBR) of
EPA’s national ambient air quality
standards (NAAQS) and the associated
monitoring reference and equivalent
methods. EPA is approving these
revisions to the West Virginia SIP in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This final rule is effective on
August 28, 2023.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2022-0656. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through www.regulations.gov,
or please contact the person identified
in the FOR FURTHER INFORMATION
CONTACT section for additional
availability information.

FOR FURTHER INFORMATION CONTACT: Om
P. Devkota, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, Four Penn Center,
1600 John F. Kennedy Boulevard,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814-2172.
Mr. Devkota can also be reached via
electronic mail at devkota.om@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On May 8, 2023 (88 FR 29616), EPA
published a notice of proposed
rulemaking (NPRM) for the State of
West Virginia. In the NPRM, EPA
proposed approval of a formal SIP


http://www.regulations.gov
http://www.regulations.gov
mailto:devkota.om@epa.gov

48382

Federal Register/Vol. 88, No. 143/ Thursday, July 27, 2023/Rules and Regulations

revision submitted on July 1, 2022. The
formal SIP revision updates West
Virginia’s IBR of the NAAQS
promulgated by EPA and found at 40
Code of Federal Regulations (CFR) part
50 and ambient air monitoring reference
methods and equivalent methods
promulgated by EPA found at 40 CFR
part 53 into West Virginia’s legislative
rules.

II. Summary of SIP Revision and EPA
Analysis

West Virginia Department of
Environmental Protection (WVDEP) has
historically chosen to incorporate by
reference the NAAQS, found at 40 CFR
part 50, and the associated Federal
ambient air monitoring reference
methods and equivalent methods for
these NAAQS found at 40 CFR part 53.
When incorporating by reference these
Federal regulations, WVDEP has
specified that it is incorporating by
reference these regulations as they
existed on a certain date. The IBR of the
NAAQS that is currently approved in
the West Virginia SIP incorporates by
reference 40 CFR parts 50 and 53 as they
existed on June 1, 2020. West Virginia’s
July 1, 2022 SIP revision updates the
State’s IBR of the primary and
secondary NAAQS and the ambient air
monitoring reference and equivalent
methods, found in 40 CFR parts 50 and
53, respectively, as of June 1, 2021.

Since the last West Virginia IBR of
June 1, 2020, EPA: (1) updated method
201A of Appendix M of Part 51; (2)
completed the review of the NAAQS for
particulate matter; (3) completed the
review of the NAAQS for ozone; and (4)
designated one new reference method
for measuring concentrations of sulfur
dioxide and one new equivalent method
for measuring concentrations of
particulate matter (PM,o) in ambient air.
See 85 FR 63394 (October 7, 2020—
corrected in 86 FR 9470 (February 16,
2021)), 85 FR 82684 (December 18,
2020), 85 FR 87256 (December 31,
2020), and 86 FR 12682 (March 4, 2021).

The amendments to the legislative
rule include changes to sections 45—8—
1 (General) and 45—-8-3 (Adoption of
Standards). The amendments
alphabetize the criteria pollutants list in
the scope (1.1), update the filing and
effective dates (1.3, 1.4) and update
West Virginia’s IBR of the primary and
secondary NAAQS and the ambient air
monitoring reference and equivalent
methods from June 1, 2020, to June 1,
2021 (1.6, 3.1, 3.2). West Virginia is
incorporating the Federal rules in 40
CFR parts 50 and 53 as they existed on
June 1, 2021, into sections 45—-8—1 and
45-8-3.

III. EPA’s Response to Comments
Received

EPA received one comment in
response to the NPRM, which is
available in the docket for this action.
The comment was outside of the scope
of this rulemaking. As such, the
comment does not require a response by
EPA.

IV. Final Action

EPA is approving the West Virginia
SIP revision of July 1, 2022, updating
the IBR of EPA’s NAAQS and associated
ambient air monitoring reference
methods and equivalent methods.

V. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of 45CSR8, as effective
April 1, 2022, as discussed in section II.
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov
and at the EPA Region III Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.?

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

162 FR 27968 (May 22, 1997).

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, this rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
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commercial operations or programs and
policies.”

The WVDEP did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. EPA did not perform an EJ
analysis and did not consider EJ in this
action. Consideration of EJ is not
required as part of this action, and there
is no information in the record
inconsistent with the stated goal of E.O.
12898 of achieving environmental
justice for people of color, low-income
populations, and Indigenous peoples.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United

States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 25, 2023. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
approving the West Virginia SIP
revision updating its incorporation by
reference of EPA’s NAAQS and
associated ambient air monitoring
reference methods and equivalent
methods, may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,

Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Adam Ortiz,
Regional Administrator, Region III.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(c) entitled “EPA-Approved Regulations
in the West Virginia SIP” is amended by
revising the entries for “Section 45—8—
17, “Section 45—8-2"", ““Section 45—8—
37, and “Section 45—8—4"" under the
heading ““[45 CSR] Series 8 Ambient Air
Quality Standards” to read as follows:

§52.2520 Identification of plan.

* * * * *

(C) * x %

EPA-APPROVED REGULATIONS IN THE WEST VIRGINIA SIP

State citation

[chapter 16-20 or 45 Title/subject
CSR]

State Additional
effective EPA éigtgroval explanation/citation at 40
date CFR 52.2565

* * *

[45 CSR] Series 8 Ambient Air Quality Standards

Section 45-8-1
Section 45-8-2 .
Section 45-8-3 .
Section 45-8—4

Definitions ................
Adoption of Standard
Inconsistency Between Rules

* *

General .....ccocveveeenienieenees 4/1/22

4/1/22
4/1/22
4/1/22

* * *

7/27/23 [INSERT FEDERAL REGISTER CITATION]
7/27/23 [INSERT FEDERAL REGISTER CITATION]
7/27/23, [INSERT FEDERAL REGISTER CITATION]
7/27/23, [INSERT FEDERAL REGISTER CITATION]

Docket #2022-0656.
Docket #2022-0656.
Docket #2022-0656.
Docket #2022-0656.

* *

* * * * *
[FR Doc. 2023-15810 Filed 7-26—23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2022-0361; FRL—-11130-01-
OCSPP]

Sodium Salt of Acifluorfen; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of sodium salt of
acifluorfen in or on berry, low growing,
subgroup 13-07G; soybean, vegetable,
edible podded; and soybean, vegetable,
succulent shelled. The Interregional
Project Number 4 (IR—4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective July
27, 2023. Objections and requests for
hearings must be received on or before
September 25, 2023, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2022-0361, is
available online at https://
www.regulations.gov or in-person at the
Office of Pesticide Programs Regulatory
Public Docket (OPP Docket) in the
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room and the OPP
Docket is (202) 566—1744. For the latest
status information on EPA/DC services,
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docket access, visit https://
www.epa.govy/.

FOR FURTHER INFORMATION CONTACT:
Charles Smith, Director, Registration
Division (7505T), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; main
telephone number: (202) 566—1030;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Office of the Federal Register’s e-
CFR site at https://www.ecfr.gov/
current/title-40.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2022-0361 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
September 25, 2023. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information

(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2022-0361, by one of the following
methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/. Additional instructions
on commenting or visiting the docket,
along with more information about
dockets generally, is available at https://
www.epa.gov/.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of May 20,
2022 (87 FR 30855) (FRL—-9410—13—
OCSPP), EPA issued a document
pursuant to FFDCA section 408(d)(3), 21
U.S.C. 346a(d)(3), announcing the filing
of pesticide petition (2E8987) by the
Interregional Research Project No. 4 (IR-
4), Project Headquarters, North Carolina
State University, 1730 Varsity Drive,
Venture IV, Suite 210, Raleigh, NC
27606. The petition requested that 40
CFR 180.383 be amended to establish
tolerances for residues of the herbicide
sodium salt of acifluorfen, sodium 5-[2-
chloro-4-(trifluoromethyl)phenoxy]-2-
nitrobenzoate, and its metabolites (the
corresponding acid, methyl ester, and
amino analogues) in or on the following
raw agricultural commodities: berry,
low growing, subgroup 13-07G at 0.1
ppm; soybean, vegetable, edible podded
at 0.09 ppm; and soybean, vegetable,
succulent shelled at 0.09 ppm. The
petition also requested that EPA remove
the established tolerance for residues of
sodium salt of acifluorfen in or on
strawberry at 0.05 ppm. That document
referenced a summary of the petition
prepared by IR—4, the petitioner, which
is available in the docket, https://
www.regulations.gov. There were no
comments received on the notice of
filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified
therein, EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure for sodium salt of
acifluorfen including exposure resulting
from the tolerances established by this
action. EPA’s assessment of exposures
and risks associated with sodium salt of
acifluorfen follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The toxicology database for sodium
salt of acifluorfen is complete and
considered adequate for risk assessment.
EPA has waived the subchronic
inhalation study, subchronic
neurotoxicity studies, and the
developmental neurotoxicity study.
Hematological effects (such as decreases
in erythrocyte count, hematocrit, and/or
mean cell volume) were noted in dog,
rat, and mice. The liver (dog, rat, and
mouse) and kidney (rat and mouse) are
also target organs of oral exposure, and
effects in these organs were noted
following both subchronic and chronic
exposures. Indications of liver toxicity
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included findings such as increased
liver weight, hypertrophy, clinical
chemistry findings, urinary
urobilinogen, focal necrosis;
proliferation of oval or bile duct cells,
and fatty infiltration. Indications of
kidney toxicity include increases in the
following parameters: kidney weight;
serum electrolytes, blood urea nitrogen
(BUN), and creatinine; and urinary
nitrate. There was quantitative fetal
susceptibility demonstrated in the
Sprague-Dawley rat developmental
study, but no susceptibility in the
Wistar rat or rabbit developmental
studies, nor in the reproduction study.
There are no genotoxicity, neurotoxicity
or immunotoxicity concerns observed in
the available toxicity studies. In the
dermal toxicity test, skin irritation was
observed at all doses, and systemic
toxicity was noted at the limit dose.

EPA has classified sodium salt of
acifluorfen as “likely to be carcinogenic
to humans at high enough doses to
cause the biochemical and
histopathological changes in livers of
rodents, but unlikely to be carcinogenic
at doses below those causing these
changes”. EPA determined that non-
linear extrapolation is appropriate for
risk assessment purposes. The non-
linear reference dose (RfD) approach
will be protective for chronic effects,
including carcinogenicity.

Sodium salt of acifluorfen has low
acute toxicity by the oral and dermal
exposure routes (Toxicity Category III).
However, it is a severe eye irritant
(Toxicity Category I) and moderate
dermal irritant (Toxicity Category II). It
is not considered a skin sensitizer.

Specific information on the studies
received and the nature of the adverse
effects caused by sodium salt of
acifluorfen as well as the no-observed-
adverse-effect-level (NOAEL) and the
lowest-observed-adverse-effect-level
(LOAEL) from the toxicity studies can
be found at https://www.regulations.gov
in document titled “Sodium
Acifluorfen. Human Health Risk
Assessment of Proposed Tolerances and
Uses on Edamame (Vegetable Soybean)
and Crop Group Expansion and Use on
Low-growing Berry Subgroup 13-07G”
(hereinafter “Sodium Acifluorfen
Human Health Risk Assessment’’) on
pages 24-32 in docket ID number EPA—
HQ-OPP-2022-0361.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards

that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see https://
www.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

A summary of the toxicological
endpoints for sodium salt of acifluorfen
used for human risk assessment can be
found in the Sodium Acifluorfen
Human Health Risk Assessment on
pages 12-15.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to sodium salt of acifluorfen,
EPA considered exposure under the
petitioned-for tolerances as well as all
existing sodium salt of acifluorfen
tolerances in 40 CFR 180.383. EPA
assessed dietary exposures from sodium
salt of acifluorfen in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for sodium salt of acifluorfen.

In estimating the acute dietary
exposure, EPA used the Dietary
Exposure Evaluation Model software
using the Food Commodity Intake
Database (DEEM—-FCID) Version 4.02,
which uses the 2005-2010 food
consumption data from the United
States Department of Agriculture’s
(USDA’s) National Health and Nutrition
Examination Survey, What We Eat in
America (NHANES/WWEIA). The acute
dietary exposure assessment assumes
tolerance-level residues and 100% crop

treated (PCT) for all commodities and
incorporates default processing factors.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the 2005-2010
food consumption data from the USDA’s
NHANES/WWEIA and DEEM-FCID;
version 4.02. The chronic dietary
exposure assessment assumes tolerance-
level residues and 100 PCT for all
commodities and incorporates default
processing factors.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. If quantitative cancer risk
assessment is appropriate, cancer risk
may be quantified using a linear or
nonlinear approach. If sufficient
information on the carcinogenic mode
of action is available, a threshold or
nonlinear approach is used and a cancer
RID is calculated based on an earlier
noncancer key event. If carcinogenic
mode of action data are not available, or
if the mode of action data determines a
mutagenic mode of action, a default
linear cancer slope factor approach is
utilized. Based on the data summarized
in Unit III.A., EPA has concluded that
sodium salt of acifluorfen should be
classified as “Likely to be Carcinogenic
to Humans at high enough doses to
cause the biochemical and
histopathological changes in livers of
rodents, but unlikely to be carcinogenic
at doses below those causing these
changes.” The non-linear RfD approach
will be protective for chronic effects,
including carcinogenicity. Cancer risk
was quantified using the same estimates
as discussed in Unit III.C.1.ii., chronic
exposure.

1v. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for sodium salt of acifluorfen. Tolerance
level residues and/or 100 PCT were
assumed for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for sodium salt of acifluorfen in
drinking water. These simulation
models take into account data on the
physical, chemical, and fate/transport
characteristics of sodium salt of
acifluorfen. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at https://www.epa.gov/
science-and-assessing-pesticide-risks/
pesticide-risk-assessment.

Based on the groundwater modeling
results from Pesticide Root Zone Model
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for Ground Water (PRZM-GW), the
estimated drinking water concentrations
(EDWCs) of sodium salt of acifluorfen
for acute and chronic exposures are
estimated to be 146 parts per billion
(ppb) for ground water. These modeled
estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Sodium
salt of acifluorfen is not registered for
any specific use patterns that would
result in residential exposure, and the
new uses would not result in residential
exposures; therefore, direct exposures in
residential settings are not expected for
adults and children.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at https://www.epa.gov/pesticide-
science-and-assessing-pesticide-risks/
operating-procedures-residential-
pesticide.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
sodium salt of acifluorfen and any other
substances, and sodium salt of
acifluorfen does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
action, therefore, EPA has not assumed
that sodium salt of acifluorfen has a
common mechanism of toxicity with
other substances.

For information regarding EPA’s
efforts to determine which chemicals
have a common mechanism of toxicity
and to evaluate the cumulative effects of
such chemicals, see EPA’s website at
https://www.epa.gov/pesticide-science-
and-assessing-pesticide-risks/
cumulative-assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of

safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines,
based on reliable data, that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is evidence of increased
susceptibility following in utero
exposure to sodium salt of acifluorfen in
the Sprague Dawley rat developmental
toxicity study. However, there is low
concern for developmental toxicity
because the effects are well
characterized with clear NOAEL/LOAEL
values and the chosen points of
departure for risk assessment for each
scenario are protective of these effects.

3. Conclusion. EPA has determined
that reliable data show that the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced from 10X to 1X. That
decision is based on the following
findings:

i. The toxicity database for sodium
salt of acifluorfen is complete.

ii. The weight of evidence (WOE)
suggests that sodium salt of acifluorfen
is not neurotoxic. This conclusion is
based on the following: (1) indications
of treatment-related toxicity in the acute
neurotoxicity study (ACN) are well-
characterized, and the decreased motor
activity observed could be an indication
of systemic toxicity from the bolus dose;
(2) the slight effect observed in fetuses
in a developmental toxicity study with
Sprague-Dawley rats (dilated brain
ventricles) were not reproduced in
another developmental toxicity study
with Wistar rats nor in developmental
toxicity studies with rabbits; and (3)
there was no indication of treatment-
related neurotoxicity observed in any
studies for structurally-related
chemicals (fomesafen, lactofen, and
oxyfluorfen), except for decreased motor
activity in an acute neurotoxicity study
with fomesafen at the same dose where
general systemic toxicity (body weight
loss) was observed. No immunotoxicity
was observed. In the dermal toxicity
test, skin irritation was observed at all
doses, and systemic toxicity was noted
at the limit dose.

iii. There is evidence that sodium salt
of acifluorfen results in increased
susceptibility following exposure in

utero rats in the Sprague Dawley rat
prenatal developmental study. However,
there is low concern because effects are
well characterized with clear NOAEL/
LOAEL values and the chosen points of
departure for risk assessment for each
scenario are protective of these effects.

iv. There are no residual uncertainties
identified in the exposure database. The
dietary food exposure assessments were
performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to sodium salt
of acifluorfen in drinking water. These
assessments will not underestimate the
exposure and risks posed by sodium salt
of acifluorfen.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing dietary exposure
estimates to the acute population
adjusted dose (aPAD) and the chronic
population adjusted dose (cPAD).
Short-, intermediate-, and chronic term
aggregate risks are evaluated by
comparing the estimated total food,
water, and residential exposure to the
appropriate PODs to ensure that an
adequate MOE exists.

1. Acute risk. An acute aggregate risk
takes into account exposure estimated
from dietary consumption of food and
drinking water. Using the exposure
assumptions described in this unit for
acute exposure, EPA has concluded that
acute exposure to sodium salt of
acifluorfen will occupy less than 1% of
the aPAD for all infants less than 1 year
old, the population group receiving the
greatest exposure. There are no
registered residential uses of sodium
salt of acifluorfen so acute aggregate risk
is equivalent to acute dietary risk,
which is not of concern. A separate,
lower POD was selected for females 13
to 49 years old for which the estimated
risk was 3.9% of the aPAD.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to sodium salt of
acifluorfen from food and water will
utilize 87% of the cPAD for all infants
less than 1 year old, the population
group receiving the greatest exposure.
There are no registered residential uses
of sodium salt of acifluorfen, so chronic
aggregate risk is equivalent to chronic
dietary risk, which is not of concern.

3. Short-term/Intermediate-term risk.
Short- and intermediate-term aggregate
exposure take into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
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(considered to be a background
exposure level). A short-term and an
intermediate-term adverse effect were
identified; however, sodium salt of
acifluorfen is not registered for any use
patterns that would result in short- or
intermediate-term residential exposure.
Short- and intermediate-term risk is
assessed based on short- and
intermediate-term residential exposure
plus chronic dietary exposure. Because
there is no short- or intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short- or
intermediate-term risk), no further
assessment of short- or intermediate-
term risk is necessary, and EPA relies on
the chronic dietary risk assessment for
evaluating short- and intermediate-term
risk for sodium salt of acifluorfen

4. Aggregate cancer risk for U.S.
population. As explained in Unit IILA.,
sodium salt of acifluorfen is classified as
“likely to be carcinogenic to humans at
doses high enough to cause the
biochemical and histopathological
changes in livers of rodents, but
unlikely to be carcinogenic at doses
below those causing these changes.”
EPA determined that the non-linear RfD
approach will be protective for chronic
effects, including carcinogenicity.
Because the chronic risks are below
EPA’s level of concern, sodium salt of
acifluorfen is not expected to pose a
cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children,
from aggregate exposure to sodium salt
of acifluorfen residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate methods are available for
enforcement of tolerances of sodium salt
of acifluorfen in the Pesticide Analytical
Manual (PAM) Volume II. PAM Volume
1I lists a gas chromatography/electron
capture detector (GC/ECD) method,
(Method 1), for the determination of
sodium salt of acifluorfen in/on plant
commodities. Identifications are
confirmed by gas chromatograph
equipped with a mass spectroscopy
(GG/MS), Method A in PAM 1L

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural

practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
Codex has not established any MRLs
for sodium salt of acifluorfen; thus,
harmonization is not an issue.

V. Conclusion

Therefore, tolerances are established
for residues of sodium salt of
acifluorfen, including its metabolites
and degradates, in or on the following
commodities: berry, low growing,
subgroup 13-07G at 0.1 ppm; soybean,
vegetable, edible podded at 0.09 ppm
and soybean, vegetable, succulent
shelled at 0.09 ppm. Additionally, EPA
is removing the established tolerance for
residues of sodium salt of acifluorfen in
or on strawberry at 0.05 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and

responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999), and Executive Order
13175, entitled ‘“Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000), do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 19, 2023.
Charles Smith,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, for the reasons stated in the

preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
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m 2.In § 180.383, amend paragraph (a)
by:
m a. Designating the table to paragraph
(a); and
m b. In newly designated table 1 to
paragraph (a):
m i. Adding in alphabetical order the
entries “Berry, low growing, subgroup
13-07G”’; “Soybean, vegetable, edible
podded”; and “Soybean, vegetable,
succulent shelled”; and
m ii. Removing the entry for
“Strawberry”’.

The additions read as follows:

§180.383 Sodium salt of acifluorfen;
tolerances for residues.

(a)* EE

TABLE 1 TO PARAGRAPH (a)

Parts per

Commodity million

Berry, low growing, subgroup
13-07G oo 0.1

* * * * *

Soybean, vegetable, edible pod-

ded .o 0.09
Soybean, vegetable, succulent

shelled .......coooeieiiiiiiiiee 0.09
* * * * *

[FR Doc. 2023-15900 Filed 7—26—23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300

[Docket No. 230615-0151; RTID 0648—
XD142]

Pacific Halibut Fisheries of the West
Coast; Inseason Action for the 2023
Area 2A Pacific Halibut Directed
Commercial Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment.

SUMMARY: NMFS announces an inseason
action for the 2023 non-tribal directed
commercial Pacific halibut fishery that
operates south of Point Chehalis,
Washington (lat. 46°53.30" N) in the
International Pacific Halibut
Commission’s regulatory Area 2A off
Washington, Oregon, and California.
Specifically, this action adds an
additional fishing period beginning on
August 1, 2023 at 8 a.m. and closing on

August 3, 2023 at 6 p.m. and
implements a fishing period catch limit
of 1,000 pounds (Ib) (0.45 mt) dressed
weight for all vessel size classes. This
action is intended to conserve Pacific
halibut and provide commercial fishing
opportunity where available.

DATES: Effective date: July 24, 2023,
through December 31, 2023.

FOR FURTHER INFORMATION CONTACT:
Melissa Mandrup, 562-980-3231,
Melissa.Mandrup@noaa.gov.
SUPPLEMENTARY INFORMATION: On June
26, 2023, NMFS published a final rule
implementing harvest specifications,
fishing periods, and fishing period
limits by vessel size class for the Area
2A non-tribal directed commercial
Pacific halibut fishery (88 FR 41334), as
authorized by the Northern Pacific
Halibut Act of 1982 (16 U.S.C. 773—
773(k)). The Pacific Fishery
Management Council 2023 Catch
Sharing Plan provides a recommended
framework for NMFS’ management
considerations and allocations based on
the 2023 Area 2A Pacific halibut catch
limit of 1,520,000 pounds (1b) (689
metric tons (mt)) set by the International
Pacific Halibut Commission (IPHC). The
Area 2A catch limit and commercial
fishery allocations were adopted by the
IPHC and were published in the Federal
Register on March 7, 2023 (88 FR
14066) after acceptance by the Secretary
of State, with concurrence from the
Secretary of Commerce, in accordance
with 50 CFR 300.62.

Per a final rule published on June 26,
2023 (88 FR 41334), two fishing periods
were set for the 2023 directed
commercial Pacific halibut fishery; the
first fishing period began on June 27,
2023 at 8 a.m. and closed on June 29 at
6 p.m. and the second fishing period
opened on July 11, 2023 at 8 a.m. and
closed on July 13 at 6 p.m. Fishing
period limits for the fishing periods
announced in the final rule varied by
vessel size class, ranging from 2,716 lb
(1.23 mt) to 6,136 1b (2.78 mt). Federal
regulations at 50 CFR 300.63(e)(1)(iii),
“Inseason action to add fishing periods
and associated fishing period limits,”
allow the NMFS Regional Administrator
to add fishing periods as needed to
attain the directed commercial fishery
allocation. Fishing period limits, for
those fishing periods added inseason,
are equal across all vessel size classes.

Landings information at the
conclusion of the second fishing period
indicate that sufficient allocation
remains to warrant an additional fishing
period without exceeding the allocation
for the Area 2A directed commercial
fishery. As stated above, inseason
addition of fishing periods with fishing

period limits equal across all vessel size
classes is authorized by Federal
regulations at 50 CFR 300.63(e)(1)(iii)
and was announced in the final rule (88
FR 41334, June 26, 2023). NMFS
determined the following inseason
action is necessary to meet the
management objective of attaining the
directed commercial fishery allocation,
will not result in exceeding the
allocation, and is consistent with the
inseason management provisions
allowing for additional fishing periods.
Notice of this additional fishing period
and fishing period limits will also be
announced on the NMFS hotline at 206—
526—-6667 or 800—-662—-9825.

Inseason Action

Description of the action: This
inseason action implements an
additional fishing period, beginning
August 1, 2023 at 8 a.m. and ending on
August 3, 2023 at 6 p.m. This inseason
action also implements a fishing period
catch limit of 1,000 1b (0.45 mt) dressed
weight (880 1b (0.40 mt) net weight) for
all vessel size classes.

Reason for the action: The purpose of
this inseason action is to provide
additional opportunity for commercial
halibut fishery participants in Area 2A.
The first fishing period opened on June
27,2023 at 8 a.m. and closed on June
29, 2023 at 6 p.m. The second fishing
period opened on July 11, 2023 at 8 a.m.
and closed on July 13, 2023 at 6 p.m.
NMFS has determined that an
additional fishing period is warranted
because sufficient allocation remains
and that a substantial amount of the
allocation will go unharvested without
an additional fishing period.

As of July 19, approximately 223,261
b (101.27 mt), net weight, have been
harvested of the 257,819 1b (116.95 mt)
allocation (87 percent), leaving 34,558
Ib (15.68 mt) remaining (13 percent).
With little risk of the directed
commercial fishery allocation being
exceeded, an additional fishing period
is warranted for participants in the
directed commercial fishery. Therefore,
through this action, NMFS is adding one
fishing period not previously
implemented in the final rule on June
26, 2023 (88 FR 41334). Specifically, an
additional fishing period is announced
for August 1, 2023 at 8 a.m. until August
3,2023 at 6 p.m.

Fishing period limits for the two
fishing periods, implemented in the
final rule (88 FR 41334, June 26, 2023),
varied across vessel size classes, ranging
from 2,715 Ibs. (1.23 mt) to 6,135 lbs.
(2.78 mt), and were based on the
number of permits issued and the
allocation. Fishing period limits
implemented through inseason action
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are equal across vessel size classes, as
described in the final rule. Based on the
allocation estimated to be remaining
and the projected participation in this
additional fishing period, the fishing
period limit for all vessel size classes is
1,000 1b, (0.45 mt) dressed weight.
Notice of this additional fishing
period and fishing period limit will also
be announced on the NMFS hotline at
206-526—-6667 or 800—-662—-9825.

Classification

NMEF'S issues this action pursuant to
the Northern Pacific Halibut Act of
1982. This action is taken under the
regulatory authority at 50 CFR
300.63(e)(1)(iii), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(3)(B),
there is good cause to waive prior notice
and an opportunity for public comment
on this action, as notice and comment
would be impracticable and contrary to
the public interest. The California,
Oregon, and Washington Departments of
Fish and Wildlife provided estimated
harvest data to NMFS, showing that the
fishery participants in the directed
commercial fishery had caught only an
estimated 87 percent of the directed
commercial fishery allocation. NMFS
uses current fishery harvest and
participation estimates, and fishing
period catches from prior years to
determine if additional fishing periods
are necessary and to set fishing period
limits. Given that harvest in the first two
fishing periods is below the allocation,
a third fishing period is considered
necessary to increase commercial
fishing opportunity to attain the
directed commercial fishery allocation.
This action should be implemented as
soon as possible for fishery participants
to plan for the additional fishing. This
fishery has historically had 2 weeks
between fishing periods, or as close to
2 weeks between them as is practicable,
and closes no later than December 7,
2023 (88 FR 14066, March 3, 2023). As
such, implementing this action through
proposed and final rulemaking would
limit the benefit this action would
provide to fishery participants. Without
implementation of an additional fishing
period, the directed commercial fishery
allocation is unlikely to be reached,
limiting economic benefits to the
participants and not meeting the goals
of the Catch Sharing Plan. It is necessary
that this rulemaking be implemented in
a timely manner so that planning for
additional fishing periods can take
place, and for business decision making
by the regulated public impacted by this
action, which includes commercial
fishing operations and associated port
businesses, among others. To ensure the

regulated public is fully aware of this
action, notice of this regulatory action
will also be provided to fishery
participants through a telephone
hotline, and news release. No aspect of
this action is controversial, and changes
of this nature were anticipated in the
process described in regulations at 50
CFR 300.63(e)(1)(iii) and in the final
rule (88 FR 41334, June 26, 2023).

For the reasons discussed above, there
is also good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delay in
effective date and make this action
effective immediately upon filing for
public inspection, as a delay in
effectiveness of this action would
constrain fishing opportunity and be
inconsistent with the goals of the Catch
Sharing Plan, as well as potentially limit
the economic opportunity intended by
this rule to the associated fishing
communities. This inseason action is
not expected to result in exceeding the
allocation for the directed commercial
fishery. NMFS regulations allow the
Regional Administrator to add fishing
periods and set fishing period limits
inseason, provided that the action
allows allocation objectives to be met
and will not result in exceeding the
catch limit for the fishery. NMFS
recently received information on the
progress of landings in the directed
commercial fishery, indicating an
additional fishing period with fishing
period limits should be implemented in
the fishery to ensure optimal and
sustainable harvest of the allocation. As
stated above, it is in the public interest
that this action is not delayed, because
a delay in the effectiveness of this
additional fishing period would not
allow the allocation objectives of the
directed commercial Pacific halibut
fishery to be met.

Authority: 16 U.S.C. 773-773k.

Dated: July 24, 2023.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-15915 Filed 7—-24-23; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No.: 230724-0172]
RIN 0648-BL91

Fisheries of the Northeastern United
States; the 2023-2025 Specifications
for the Atlantic Mackerel, Squid, and
Butterfish Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS approves and
implements the 2023-2025
specifications for the Mackerel, Squid,
and Butterfish Fishery Management
Plan as recommended by the Mid-
Atlantic Fishery Management Council.
This action sets the 2023-2025 chub
mackerel specifications, the 2023-2024
butterfish specifications, and the 2023
Illex squid specifications. This action
also reaffirms the 2023 longfin squid
specifications.

DATES: Effective July 27, 2023.

ADDRESSES: Copies of supporting
documents used by the Mid-Atlantic
Fishery Management Council, including
the Environmental Assessment (EA), the
Supplemental Information Report (SIR),
the Regulatory Impact Review (RIR), and
the Regulatory Flexibility Act (RFA)
analysis are available from: Dr.
Christopher M. Moore, Executive
Director, Mid-Atlantic Fishery
Management Council, 800 North State
Street, Suite 201, Dover, DE 19901,
telephone (302) 674—2331. These
documents are also accessible via the
internet at https://www.mafmec.org.
Copies of the small entity compliance
guide are available from Michael
Pentony, Regional Administrator,
NMEFS, Greater Atlantic Regional
Fisheries Office, 55 Great Republic
Drive, Gloucester, MA 01930-2298, or
available on the internet at: https://
www.greateratlantic.fisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Shannah Jaburek, Fishery Policy
Analyst, 978—282-8456.

SUPPLEMENTARY INFORMATION:
Background

This rule implements specifications,
which are the combined suite of
commercial and recreational catch
levels established for one or more
fishing years, for chub mackerel, Illex
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squid, and butterfish, and reaffirms
previously announced specifications for
longfin squid. Atlantic mackerel
specifications for 2023 were set through
a separate action (88 FR 6665, February
1, 2023). Section 302(g)(1)(B) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) states that the
Scientific and Statistical Committee
(SSC) for each regional fishery
management council shall provide its
Council ongoing scientific advice for
fishery management decisions,
including recommendations for
acceptable biological catch (ABC),
preventing overfishing, ensuring
maximum sustainable yield, and
achieving rebuilding targets. The ABC is
a level of catch that accounts for the
scientific uncertainty in the estimate of
the stock’s defined overfishing limit
(OFL).

The regulations implementing the
fishery management plan (FMP) require
the Mid-Atlantic Fishery Management

of annual catch limits (ACL) and
accountability measure (AM) provisions
for butterfish. Both squid species are
exempt from the ACL/AM requirements
because they have a life cycle of less
than 1 year. In addition, the regulations
require the specification of domestic
annual harvest (DAH), the butterfish
mortality cap in the longfin squid
fishery, and initial optimum yield (I0Y)
for both squid species.

On May 10, 2022 (87 FR 27952), we
published a final rule in the Federal
Register implementing the previously
approved 2022 specifications for the
chub mackerel, butterfish, longfin squid,
and Illex squid fisheries.

The Council’s SSC met in May and
July 2022 to reevaluate the chub
mackerel, longfin squid, Illex squid, and
butterfish 2023 specifications based
upon the latest information. At those
meetings, the SSC concluded that no
adjustments to the Illex squid, longfin
squid, and chub mackerel ABCs were
warranted. However, for butterfish, the

2023 Longfin Squid Specifications

This action maintains the 2022
longfin squid ABC of 23,400 metric tons
(mt) for 2023. The background for this
ABC is discussed in the proposed rule
to implement the 2021-2022 squid and
butterfish specifications (86 FR 38586;
July 22, 2021) and is not repeated here.
The I0Y, DAH, and domestic annual
processing (DAP) are calculated by
deducting an estimated discard rate (2
percent) from the ABC. This results in
a 2023 I0Y, DAH, and DAP of 22,932 mt
(Table 1). This action also maintains the
existing allocation of longfin squid DAH
among trimesters according to
percentages specified in the FMP (Table
2). The Council will review these
specifications during its annual
specifications process following annual
data updates each spring, and may
change its recommendation for 2024 if
new information becomes available.

TABLE 1—2023 LONGFIN SQUID

Council’s Mackerel, Squid, and SSC recommended to use a different Specification Metric tons
Butterfish Monitoring Committee to biological reference point based on new
develop specification recommendations  information from the assessment. The OFL Unknown
for each species based upon the ABC stock was assessed with the recently ggggg
advice of the Council’s SSC. The FMP developed model known as the Woods 2932
regulations also require the specification Hole Assessment Model. ’
TABLE 2—2021-2022 LONGFIN QUOTA TRIMESTER ALLOCATIONS

Trimester Percent Metric tons
=T g TP U PO PP URUPRPRPTOPRN 43 9,861
Il (May—Aug) 17 3,898
Il (Sep—Dec) 40 9,173

2023-2024 Butterfish Specifications

This action implements the 2023
butterfish specifications and projected
2024 specifications as outlined in Table
3. The SSC reviewed the research track
assessment results in May 2022. A
variety of ecosystem topics were
considered for inclusion in the
butterfish assessment. These included

predictive models for spatial
distribution patterns over time; the
influence of environmental drivers; the
potential magnitude of natural mortality
by marine mammal, bird, and fish
populations; and comparative analyses
of trends in recruitment and condition
factor for a broad range of fish species.
The proposed 2023 and projected 2024
butterfish specifications uses a new

biological reference point for fishing
mortality that is higher than earlier
values based on updated scientific
information. These specifications
maintain the existing butterfish
mortality cap in the longfin squid
fishery of 3,884 mt and the existing
allocation of the butterfish mortality cap
among longfin squid trimesters (Table
4).

TABLE 3—2023 AND PROJECTED 2024 BUTTERFISH SPECIFICATIONS IN METRIC TONS

Specification 2023 2024
17,631 16,096
17,267 15,764
16,404 14,976
LTS 10T Yo [0 LT o= T (o ISP 1,248 1,248
Lo =1 Ie [ETeT= T [P PRSPPI 5,132 5,132
Butterfish cap in longfin .. 3,884 3,884
1) A USSR 11,271 9,844
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TABLE 4—2023 TRIMESTER ALLOCATION OF BUTTERFISH MORTALITY CAP ON THE LONGFIN SQUID FISHERY

Trimester Percent Metric tons
T o o OO OO TP U TP U PP PRTUPRRPPPTPPPN 43 1,670
Il (May—Aug) 17 660
Il (Sep—Dec) 40 1,554
1] = TSRSt 100 3,844

2023 Illex Squid Specifications

The 2023 Illex squid ABC is 40,000
mt, consistent with the Council’s
recommendation and as proposed. In
this final rule, however, the ABC is
reduced by the discard rate of 3.42
percent, which results in a 2023 10Y,
DAH, and DAP of 38,631 mt (Table 5).
This discard rate is slightly lower than
in the proposed rule, and lower than the
Council’s recommendation (both 4.52
percent). This new discard rate
represents a more accurate estimate than
the discard rate in the proposed rule
that appears to have been influenced by
low observer coverage in 2020-2021 due
to COVID-19. While the Council did not
recommend this discard rate for the
2023 specifications, at its April 2023
meeting the Council used this formula
in developing recommendations for the
2024-2025 specifications. NMFS
determined that this discard estimate
based on updated information is a more
accurate than the estimated used by
Council when developing its 2023
recommendation, and we are applying it
for 2023 as well. This decision was
made to provide a benefit to the
industry without implications to the
stock, as the ABC remains the same. Due
to the revised commercial discard rate,
the 2023 I0Y, DAH, and DAP represent
an increase of 475 mt compared to 2022.

TABLE 5—2023 ILLEX SQUID
SPECIFICATIONS IN METRIC TONS

Specification 2023

Unknown.
40,000
38,631
38,631

Reaffirmation of 2021-2022 Atlantic
Chub Mackerel Specifications

Amendment 21 to the FMP (88 FR
6665; February 1, 2023) previously
implemented chub mackerel
specifications for the 2020-2022 fishing
years. The Council reevaluated these
specifications at its June 2022 meeting
and decided to make no adjustments for
the 2023-2025 fishing years. This action
sets the previously implemented
specifications for 2023 and projects the
same for 2024-2025.

TABLE 6—2023 AND PROJECTED
2024-2025 ATLANTIC CHUB MACK-

EREL SPECIFICATIONS IN METRIC
TONS
Specification 2023-2025
ABC i 2,300
Annual Catch Limit (ACL) ..... 2,262
Annual Catch Target ............ 2,171
Total Allowable Landings ..... 2,041

Additional Measures Not Part of the
2023 Mackerel, Squid, and Butterfish
Specifications

In addition to implementing the
specifications discussed previously, this
final rule reinstates regulatory text
outlining the eligibility requirements
required to issue Tier 1 longfin squid
moratorium permits found at 50 CFR
648.4(a)(5)(i)(A)(1) and the requirement
to close the directed Illex fishery once
a certain percentage of the DAH has
been landed found at § 648.24(a)(2) that
were inadvertently removed from the
Code of Federal Regulations on January
1, 2023. These changes simply restore
the regulatory text that was removed by
mistake by the expiration of a previous
action, and is being made under our
administrative authority at section
305(d) of the Magnuson-Stevens Act.

Proposed Rule Comments and
Responses

We received no public comments on
the proposed rule published on March
7,2023 (88 FR 14110).

Changes From the Proposed Rule

Originally the Council recommended
that the Illex squid ABC be reduced by
the status quo discard rate of 4.52
percent, which would have resulted in
a 2023 I0Y, DAH, and DAP of 38,192
mt. However, at the March 23, 2023,
Mackerel, Squid, and Butterfish
Monitoring Committee meeting, the
Committee observed that Illex squid
discards varied from 315 mt to 1,407 mt
from 2012-2021, including discards
estimates that may have been driven by
lower coverage in 2020-2021 due to
COVID-19. As such, the 2023 ABC
remains at 40,000 mt, but with the IOY/
DAH limit adjusted by a discard rate of
3.42 percent to 38,631 mt after

accounting for 1,369 mt set aside for
potential discards. These changes were
made in response to the Committee’s
updated discard estimate based on
updated information and to account for
the COVID-19 anomalies.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
FMP, other provisions of the Magnuson-
Stevens Act and other applicable law.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

This final rule does not contain
policies with federalism or ‘“‘takings”
implications, as those terms are defined
in E.O. 13132 and E.O. 12630,
respectively.

This action does not contain any
collection-of-information requirements
subject to the Paperwork Reduction Act.

There is good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delay in
effective date. The start of the fishing
year began on January 1, 2023. This rule
slightly increases the Illex squid DAH
and reinstates the regulatory
requirement to close the directed Illex
fishery once a certain percentage of the
DAH has been landed. A delay in
implementing final measures would
prevent any economic benefits from this
rule from being realized and prevent
achieving optimal yield in the summer
fishing season currently underway.
Importantly, if the regulations relating
to Illex squid closures are not promptly
reinstated and made effective, we may
find ourselves unable to implement
such action if that fishery approaches its
DAH this summer, which could occur
rapidly in such a high-volume fishery.
Data in the longfin squid fishery that
only recently became available indicates
that a trimester II closure is imminent.
This rule maintains the longfin squid
specifications implemented in 2022 (87
FR 27952, May 10, 2022) and the fishery
would close at the same landings
threshold being implemented in the
2023 specifications.

However, if there is a delay in
implementing the 2023 longfin squid
specifications, the closure would occur
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under the old specifications and would
likely cause confusion within the
industry that the fishery is reopening
once the 2023 specifications become
effective. In addition, this rule slightly
reduces the butterfish ABC below the
current specifications based on a recent
butterfish stock assessment. Past
performance suggests that this will not
limit the fishery as recent landings have
been and continue to remain lower than
the reduced ABC, but there always
remains a risk of overages with the
fishery operating under the current
higher specifications due to the nature
of the butterfish fishery and the ability
to catch high volumes of fish in a short
amount of time. Lastly, this action
reaffirms the chub mackerel
specification currently in place for 2023,
therefore, delaying implementation
would be unnecessary and might add
confusion for industry participants. In
response to this action, unlike actions
that require an adjustment period to
comply with new rules, vessels will not
have to purchase new equipment or
otherwise expend time or money to
comply with these management
measures. Rather, complying with this
final rule simply means adhering to the
overall quotas for these fisheries and
adjusted trip limits should such quotas
be reached. Notably, fishery
stakeholders have been involved in the
development of this action and are
anticipating this rule. Therefore, it is in
the public interest to implement this
final action as soon as possible.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action

would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

List of Subjects 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: July 24, 2023.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §648.4, add paragraph
(a)(5)(1)(A)(1) to read as follows:

§648.4 Vessel permits.
* % %

Eg]) * % %

(i) * *x %

(A) * *x %

(1) Tier 1 longfin squid moratorium
permit. Beginning in February 2019, the
Regional Administrator shall
automatically issue a Tier 1 longfin
squid moratorium permit to any vessel
that is issued a longfin squid/butterfish
moratorium permit or eligible to be
issued such a permit held in

confirmation of permit history (CPH)
during calendar year 2018 that meets
the eligibility criteria in this paragraph
(a)(5)(1)(A)(1). To be eligible for a Tier 1
permit, a vessel must have been issued
a valid longfin squid/butterfish
moratorium permit and landed more
than 10,000 b (4,536 kg) of longfin
squid in at least one calendar year
between January 1, 1997, and December
31, 2013. Fishing history, including for
a permit held in confirmation of permit
history, can be used by a vessel to
qualify for and be issued a tier 1 longfin
squid moratorium permit, provided the
Regional Administrator has determined
that the fishing and permit history of
such vessel has been lawfully retained
by the applicant. Landings data used in
this qualification must be verified by
dealer reports submitted to NMFS. A
vessel that was not automatically issued
a Tier 1 longfin squid moratorium
permit may apply for such a permit in
accordance with paragraph (a)(5)(i)(B) of
this section.

m 3.In § 648.24, add paragraph (a)(2) to
read as follows:

§648.24 Fishery closures and
accountability measures.

(a) * *x %

(2) Illex. NMFS shall close the
directed Illex fishery in the EEZ when
the Regional Administrator projects that
94 percent of the Illex DAH is harvested.
The closure of the directed fishery shall
be in effect for the remainder of that
fishing period, with incidental catches
allowed as specified at § 648.26.

* * * * *
[FR Doc. 2023-15924 Filed 7-26-23; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1643; Project
Identifier MCAI-2022-01649-A]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace (Operations) Limited and
British Aerospace Regional Aircraft
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2017-19-22, which applies to British
Aerospace Regional Aircraft Jetstream
Series 3101 and Jetstream Model 3201
airplanes. AD 2017-19-22 requires
incorporating BAE Systems’ Corrosion
Prevention and Control program into the
Airworthiness Limitations Section
(ALS) of the existing instructions for
continued airworthiness (ICA) for your
airplane, which adds new and more
restrictive inspections for corrosion that
include inspecting the door hinges/
supporting structure and attachment
bolts for the main spar joint and engine
support, and the rudder hinge location
on the vertical stabilizer, and applicable
corrective actions. Since the FAA issued
AD 2017-19-22, the Civil Aviation
Authority (CAA) of the United Kingdom
superseded the mandatory continuing
airworthiness information (MCAI)
issued by the European Aviation Safety
Agency (EASA) to correct an unsafe
condition on these products. This
proposed AD would require revising the
ALS of the existing ICA for your
airplane. The FAA is proposing this AD
to address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this NPRM by September 11, 2023.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR

11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1643; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the MCAI, any
comments received, and other
information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For service information identified
in this NPRM, contact BAE Systems
(Operations) Ltd., Customer Information
Department, Prestwick International
Airport, Ayrshire, KA9 2RW, Scotland,
United Kingdom; phone: +44 3300
488727; fax: +44 1292 675704; email:
RApublications@baesystems.com;
website: baesystems.com/businesses/
regionalaircraft/.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 901 Locust, Kansas City, MO
64106. For information on the
availability of this material at the FAA,
call (817) 222-5110. It is also available
at regulations.gov under Docket No.
FAA-2023-1643.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Westbury, NY 11590; phone: (816) 329—
4059; email: doug.rudolph@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2023-1643; Project Identifier
MCAI-2022-01649—A" at the beginning
of your comments. The most helpful
comments reference a specific portion of

the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Doug Rudolph,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Westbury, NY 11590.
Any commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

The FAA issued AD 2017-19-22,
Amendment 39-19052 (82 FR 44502,
September 25, 2017) (AD 2017-19-22),
for all British Aerospace Regional
Aircraft Jetstream Series 3101 and
Jetstream Model 3201 airplanes. AD
2017-19-22 was prompted by MCAI
originated by EASA, which is the
Technical Agent for the Member States
of the European Union. EASA issued
EASA AD 2017-0073, dated April 27,
2017 (EASA AD 2017-0073) to correct
an unsafe condition identified as
findings of extensive corrosion in areas
covered by an existing zonal inspection.
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EASA AD 2017-0073 described the
unsafe condition as both the need for
newly added inspections for corrosion,
which includes inspecting the door
hinges/supporting structure and
attachment bolts for the main spar joint
and engine support, and inadequate
existing instructions for inspection for
corrosion of several areas including the
rudder hinge location on the vertical
stabilizer.

AD 2017-19-22 requires
incorporating new revisions to the ALS
of the existing ICA for your airplane to
incorporate new and more restrictive
inspections for corrosion, which include
inspecting the door hinges/supporting
structure and attachment bolts of the
main spar joint and engine support, and
the hinge location on the vertical
stabilizer, and repair or replacement, as
applicable. The FAA issued AD 2017-
19-22 to address corrosion on the
rudder upper hinge bracket and internal
wing, areas of the passenger/crew door
hinges and supporting structure, the
main spar joint, and the engine support
attachment bolts, which could lead to
reduced structural integrity with
consequent loss of control.

Actions Since AD 2017-19-22 Was
Issued

Since the FAA issued AD 2017-19—
22, the CAA of the United Kingdom
superseded EASA AD 2017-0073 and
issued CAA AD G-2022-0021, dated
December 21, 2022 (CAA AD G—-2022—
0021) (referred to after this as “the
MCATI”) for all BAE Systems
(Operations) Limited Jetstream Series
3100 and 3200 airplanes. The MCAI
states that reports were received of
corrosion on the rudder tab hinges,
fuselage skin beneath the marker beacon
antenna external doubler, and fuselage
skin beneath the static vent external
doubler, resulting in the need for new
and more restrictive inspection
requirements. The MCAI requires
accomplishing the actions specified in
BAE Systems Jetstream Series 3100 &
3200 Corrosion Prevention and Control
Programme, Manual Ref: JS/CPCP/01,
Revision 9, dated April 15, 2022 (BAE
Systems CPCP Manual JS/CPCP/01,
Revision 9) within the associated
threshold and intervals specified in BAE
Systems CPCP Manual JS/CPCP/01,
Revision 9. Consequently, this proposed
AD would require revising the ALS of
the existing ICA for your approved
maintenance or inspection program, as
applicable, by including new actions,
which include inspecting the rudder tab
hinges, fuselage skin beneath the marker
beacon antenna external doubler, and
fuselage skin beneath the static vent
external doubler for corrosion, and

depending on the inspection results,
performing applicable corrective
actions.

The FAA is proposing this AD to
address corrosion on the rudder tab
hinges, fuselage skin beneath the marker
beacon antenna external doubler, and
fuselage skin beneath the static vent
external doubler. The unsafe condition,
if not addressed, could lead to reduced
structural integrity of the affected parts
with consequent loss of control of the
airplane.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-1643.

Related Service Information Under 1
CFR Part 51

The FAA reviewed BAE Systems
CPCP Manual JS/CPCP/01, Revision 9.
This service information specifies
procedures for a comprehensive
corrosion prevention and control
program.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

FAA’s Determination

These products have been approved
by the aviation authority of another
country and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with this
State of Design Authority, it has notified
the FAA of the unsafe condition
described in the MCAI described above.
The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed AD Requirements in This
NPRM

This proposed AD would retain none
of the requirements of AD 2017-19-22.
This proposed AD would require
revising the ALS of the existing ICA for
your approved maintenance or
inspection program. The revision to the
ALS of the existing ICA specified in this
proposed AD may be performed by the
owner/operator (pilot) holding at least a
private pilot certificate and must be
entered into the aircraft records showing
compliance with this AD in accordance
with 14 CFR 43.9(a) and 14 CFR
91.417(a)(2)(v). The record must be
maintained as required by 14 CFR
91.417, 121.380, or 135.439.

Differences Between This Proposed AD
and the MCAI

The MCAI applies to Model Jetstream
Series 3100 and Jetstream Series 3200

airplanes, which are identified on the
FAA type certificates as Jetstream Model
3101 and Jetstream Model 3201
airplanes, respectively.

The MCAI specifies contacting BAE
for approved corrective actions
instructions and this proposed AD
would require, for certain corrective
actions, contacting the Manager,
International Validation Branch, FAA;
CAA of the United Kingdom; British
Aerospace (Operations) Limited’s
Design Organization Approval (DOA)
(for Jetstream Series 3101); or British
Aerospace Regional Aircraft’s DOA (for
Jetstream Model 3201) for approved
corrective action instructions and
accomplishing those instructions
accordingly. If approved by the DOA,
the approval must include the DOA-
authorized signature.

The MCAI requires revising the
existing aircraft maintenance program
(AMP) to introduce the actions specified
in BAE Systems CPCP Manual JS/CPCP/
01, Revision 9. After the AMP is revised,
the MCAI does not require recording AD
compliance on a continued basis each
time an action in the revised AMP is
performed. The AMP is not required for
U.S. operators for the affected airplanes;
however, this proposed AD would
require incorporating BAE Systems
CPCP Manual JS/CPCP/01, Revision 9,
into the ALS of the existing ICA for your
airplane, which has the same intended
result as revising the AMP of not
needing to record compliance with the
proposed AD each time an individual
action is accomplished.

The MCAI requires doing all actions
in BAE Systems CPCP Manual JS/CPCP/
01, Revision 9, from the effective date of
CAA AD G-2022-0021 and this
proposed AD would require doing all
actions in BAE Systems CPCP Manual
JS/CPCP/01, Revision 9, at the
compliance times specified in that
manual or within 12 months after the
effective date of the proposed AD,
whichever occurs later, except for the
actions identified in paragraph (g)(3) of
this proposed AD.

BAE Systems CPCP Manual JS/CPCP/
01, Revision 9 specifies reporting of
Level 2 and Level 3 corrosion, and this
proposed AD would not.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 42
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:
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ESTIMATED COSTS
Action Labor cost Parts cost %?g‘éﬁ;r Cgf,;?;‘tolﬁ'ss'
Revise the ICA .......ccoveiieeiiece e 1 work-hour x $85 per hour = $85 ................. $0 $85 $3,570

The scope of damage found while
performing in the actions specified in
BAE Systems CPCP Manual JS/CPCP/01,
Revision 9, could vary significantly
from airplane to airplane. The FAA has
no data to determine the costs to repair
or replace damaged parts on each
airplane or the number of airplanes that
may require repair.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2017-19-22, Amendment 39-19052 (82
FR 44502, September 25, 2017); and

m b. Adding the following new
airworthiness directive:

British Aerospace (Operations) Limited and
British Aerospace Regional Aircraft:
Docket No. FAA-2023-1643; Project
Identifier MCAI-2022-01649-A.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by September
11, 2023.

(b) Affected ADs

This AD replaces AD 2017-19-22,
Amendment 39-19052 (82 FR 44502,
September 25, 2017).

(c) Applicability

This AD applies to British Aerospace
(Operations) Limited Model Jetstream Model
3101 airplanes and British Aerospace
Regional Aircraft Model Jetstream Model
3201 airplanes, all serial numbers,
certificated in any category.

(d) Subject
Joint Aircraft System Component (JASG)

Code 2721, Rudder Tab Control System;
5330, Fuselage Main, Plate/Skin.

(e) Unsafe Condition

This AD was prompted by reports of
corrosion on the rudder tab hinges, fuselage
skin beneath the marker beacon antenna
external doubler, and fuselage skin beneath
the static vent external doubler. The FAA is
issuing this AD to detect and correct
corrosion on the rudder tab hinges, fuselage
skin beneath the marker beacon antenna
external doubler, and fuselage skin beneath
the static vent external doubler. The unsafe
condition, if not addressed, could lead to

reduced structural integrity of the affected
parts with consequent loss of control of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Before further flight after the effective
date of this AD, revise the Airworthiness
Limitations Section of the existing
instructions for continued airworthiness for
your approved maintenance or inspection
program, as applicable, by incorporating the
actions and associated thresholds and
intervals, including life limits, specified in
BAE Systems Jetstream Series 3100 & 3200
Corrosion Prevention and Gontrol
Programme, Manual Ref: JS/CPCP/01,
Revision 9, dated April 15, 2022 (BAE
Systems CPCP Manual JS/CPCP/01, Revision
9).

(2) The actions required by paragraph (g)(1)
of this AD may be performed by the owner/
operator (pilot) holding at least a private pilot
certificate and must be entered into the
aircraft records showing compliance with
this AD in accordance with 14 CFR 43.9(a)
and 14 CFR 91.417(a)(2)(v). The record must
be maintained as required by 14 CFR 91.417,
121.380, or 135.439.

(3) Do all the actions in BAE Systems CPCP
Manual JS/CPCP/01, Revision 9, as follows:

(i) For all tasks other than 130/EX/01 C3,
140/EX/01 C2, 150/EX/01 C2, 150/EX/01 C3,
150/EX/01 C4, and 200/EX/01 C3: At the
compliance times specified in BAE Systems
CPCP Manual JS/CPCP/01, Revision 9, or
within 12 months after the effective date of
this AD, whichever occurs later.

(ii) For tasks 130/EX/01 C3, 140/EX/01 G2,
150/EX/01 C2, 150/EX/01 C3, 150/EX/01 C4,
and 200/EX/01 C3: Within 12 months after
the effective date of this AD.

(4) If any discrepancy, as identified in BAE
Systems CPCP Manual JS/CPCP/01, Revision
9, is found during any inspection or task
required by paragraph (g)(3) of this AD,
repair or replace, as applicable, all damaged
structural parts and components and do the
maintenance procedures for corrective action
in accordance with and at the compliance
time specified in BAE Systems CPCP Manual
JS/CPCP/01, Revision 9, except reporting
Level 2 and Level 3 corrosion and reporting
cracks or other structural defects are not
required. If no compliance time is defined,
do the applicable corrective action before
further flight.

(5) If during any inspection or task
required by paragraph (g)(3) of this AD, any
discrepancy is found that is not identified in
paragraph (g)(4) of this AD or is beyond the
repairable limits specified in paragraph (g)(4)
of this AD, before further flight, contact
either the Manager, International Validation
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Branch, FAA; CAA of the United Kingdom;
British Aerospace (Operations) Limited’s
Design Organization Approval (DOA) (for
Jetstream Series 3101); or British Aerospace
Regional Aircraft’s DOA (for Jetstream Model
3201) for approved corrective action
instructions and accomplish those
instructions accordingly. If approved by the
DOA, the approval must include the DOA-
authorized signature.

(h) Provisions for Alternative Actions and
Intervals

After the action required by paragraph
(g)(1) of this AD has been done, no
alternative actions and associated thresholds
and intervals, including life limits, are
allowed unless they are approved as
specified in paragraph (i) of this AD.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, International Validation
Branch, FAA, has the authority to approve
AMOCGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, mail it to the address identified in
paragraph (j)(2) of this AD or email to: 9-
AVS-AIR-730-AMOC@faa.gov. If mailing
information, also submit information by
email. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Additional Information

(1) Refer to Civil Aviation Authority (CAA)
AD G-2022-0021, dated December 21, 2022,
for related information. This CAA AD may be
found in the AD docket at regulations under
Docket No. FAA-2023-1643.

(2) For more information about this AD,
contact Doug Rudolph, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Westbury, NY 11590; phone: (816) 329—-4059;
email: doug.rudolph@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) BAE Systems Jetstream Series 3100 &
3200 Corrosion Prevention and Control
Programme, Manual Ref: JS/CPCP/01,
Revision 9, dated April 15, 2022.

(i1) [Reserved]

(3) For service information identified in
this AD, contact BAE Systems (Operations)
Ltd., Customer Information Department,
Prestwick International Airport, Ayrshire,
KA9 2RW, Scotland, United Kingdom;
phone: +44 3300 488727; fax: +44 1292
675704; email: RApublications@
baesystems.com; website: baesystems.com/
businesses/regionalaircraft/.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, MO 64106. For information on
the availability of this material at the FAA,
call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on July 21, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-15917 Filed 7—26-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-1587; Airspace
Docket No. 23—-AS0-29]

RIN 2120-AA66

Amendment of Class D and Class E
Airspace, and Removal of Class E
Airspace; Jupiter, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class D airspace, and Class E
airspace extending upward from 700
feet above the surface for William P.
Gwinn Airport, Jupiter, FL. This action
would increase the radius of the Class
D airspace, as well as amend verbiage in
the Class D description. This action
would also update the geographic
coordinates for the Class E airspace
extending upward from 700 feet above
the surface, and revoke Class E airspace
designated as an extension to a Class D
surface area.

DATES: Comments must be received on
or before September 11, 2023.
ADDRESSES: Send comments identified
by FAA Docket No. FAA-2023-1587
and Airspace Docket No. 23—-AS0O-29
using any of the following methods:

* Federal eRulemaking Portal: Go to
www.regulations.gov and follow the
online instructions for sending your
comments electronically.

* Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

* Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except for Federal holidays.

* Fax:Fax comments to Docket
Operations at (202) 493—-2251.

Docket: Background documents or
comments received may be read at
www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except for Federal
holidays.

FAA Order JO 7400.11G Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone:
(404) 305—6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend Class D and Class E airspace, and
remove Class E airspace in Jupiter, FL.
An airspace evaluation determined that
this update is necessary to support I[FR
operations in the area.

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. Comments are specifically
invited on the overall regulatory,
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aeronautical, economic, environmental,
and energy-related aspects of the
proposal. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should submit only one
time if comments are filed
electronically, or commenters should
send only one copy of written
comments if comments are filed in
writing.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change
this proposal in light of the comments
it receives.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edits, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

Availability of Rulemaking Documents

An electronic copy of this document
may be downloaded through the
internet at www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at www.faa.gov/air_
traffic/publications/airspace _
amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Operations office
(see ADDRESSES section for address,
phone number, and hours of
operations). An informal docket may
also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 210, 1701
Columbia Ave., College Park, GA 30337.

Incorporation by Reference

Class D and Class E airspace
designations are published in
Paragraphs 5000, 6004, and 6005, of
FAA Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This

document proposes to amend the
current version of that order, FAA Order
JO 7400.11G, Airspace Designations and
Reporting Points, dated August 19,
2022, and effective September 15, 2022.
These updates would be published
subsequently in the next update to FAA
Order JO 7400.11. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document.

FAA Order JO 7400.11G lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Proposal

The FAA proposes an amendment to
14 CFR part 71 to amend Class D
airspace, and Class E airspace extending
upward from 700 feet above the surface
for William P. Gwinn Airport, Jupiter,
FL, by increasing the Class D radius to
4.5 miles (previously 4.1 miles) and
updating the geographic coordinates of
the Class E airspace extending upward
from 700 feet above the surface to
coincide with the FAA’s database and
remove the city name from the second
line of the Class E airspace description.
This action would also replace the terms
Notice to Airmen with Notice to Air
Missions, and Airport/Facility Directory
with Chart Supplement in the Class D
description. Finally, this action would
remove the Class E airspace designated
as an extension to a Class D surface area,
due to all approaches utilizing the
United NDB and Pahokee VORTAC
have been canceled, and the extensions
are no longer required. Controlled
airspace is necessary for the safety and
management of instrument flight rules
(IFR) operations in the area.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures”, prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASO FLD Jupiter, FL [Amended]

William P. Gwinn Airport, FL

(Lat 26°54’29” N, long 80°19'42” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.5-mile radius of William P. Gwinn
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to Air
Missions. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

* * * * *

Paragraph 6004 Class E Airspace
Designated as an Extension to Class D or E
Surface Area.

* * * * *

ASO FL E4 Jupiter, FL [Removed]

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO FLE5 Jupiter, FL [Amended]

William P. Gwinn Airport, FL
(Lat 26°54’29” N, long 80°19'42” W)


http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.dot.gov/privacy
http://www.regulations.gov
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That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of William P. Gwinn Airport.

* * * * *

Issued in College Park, Georgia, on July 19,
2023.

Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2023-15783 Filed 7—26—23; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1420
[CPSC Docket No. 2017-0032]

Standard for All-Terrain Vehicles

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Consumer Product Safety
Improvement Act of 2008 (CPSIA)
required the Consumer Product Safety
Commission (CPSC or the Commission)
to publish, as a mandatory consumer
product safety standard, the American
National Standard for Four-Wheel All-
Terrain Vehicles Equipment
Configuration, and Performance
Requirements developed by the
Specialty Vehicle Institute of America
(ANSI/SVIA 1-2007). CPSC published
that mandatory consumer product safety
standard on November 14, 2008. Since
then, the Commission has revised this
mandatory standard twice in accordance
with the revision procedures set out in
the CPSIA. ANSI/SVIA has again
revised its standard. In accordance with
CPSIA, CPSC proposes to amend the
Commission’s mandatory ATV standard
to reference the 2023 edition of the
ANSI/SVIA standard.

DATES: Submit comments by September
25, 2023.
ADDRESSES: Comments related to the
Paperwork Reduction Act aspects of the
proposed rule’s information collection
requirements should be directed to the
Office of Information and Regulatory
Affairs, OMB, Attn: CPSC Desk Officer,
FAX: 202-395-6974, or emailed to:
oira_submission@omb.eop.gov. In
addition, written comments that are sent
to OMB also should be submitted
electronically at www.regulations.gov,
under Docket No. CPSC-2017-0032.
Comments related to the proposed
rule, identified by Docket No. CPSC-
2017-0032, may be submitted
electronically or in writing by any of the
following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.
Do not submit through this website:
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public. CPSC
typically does not accept comments
submitted by email, except as described
below.

Mail/Hand Delivery/Courier/
Confidential Written Submissions: CPSC
encourages you to submit electronic
comments using the Federal
eRulemaking Portal. You may, however,
submit comments by mail, hand
delivery, or courier to: Office of the
Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone: (301)
504-7479.

Instructions: All submissions must
include the agency name and docket
number. CPSC may post all comments
without change, including any personal
identifiers, contact information, or other
personal information provided to
www.regulations.gov. If you wish to
submit confidential business
information, trade secret information, or
other sensitive or protected information
that you do not want to be available to
the public, you may submit such
comments by mail, hand delivery, or
courier, or you may email them to: cpsc-
o0s@cpsc.gov.

Docket: For access to the docket to
read background documents or
comments received, go to: http://
www.regulations.gov, and insert the
docket number, CPSC-2017-0032, into
the “Search” box, and follow the
prompts.

FOR FURTHER INFORMATION CONTACT: Han
Lim, Project Manager, Directorate for
Engineering Sciences, U.S. Consumer
Product Safety Commission, 5 Research
Place, Rockville, MD 20850; telephone:
(301) 987—-2327; email: HLiml@cpsc.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Statutory Authority

CPSIA directed the Commission to
“publish in the Federal Register as a
mandatory consumer product safety
standard the American National
Standard for Four Wheel All-Terrain
Vehicles Equipment Configuration, and
Performance Requirements developed
by the Specialty Vehicle Institute of
America (American National Standard
ANSI/SVIA 1-2007).” 15 U.S.C.
2089(a)(1). Accordingly, on November
14, 2008, CPSC published a final rule
mandating ANSI/SVIA 1-2007 as a

consumer product safety standard. 73
FR 67385. The final rule was codified at
16 CFR part 1420.

The Commission has revised the
mandatory standard twice in accordance
with the revision procedures set out in
CPSIA and incorporated into section 42
of the Consumer Product Safety Act, 15
U.S.C. 2089(b). On February 29, 2012,
the Commission published a final rule
that amended the Commission’s ATV
standard to reference the 2010 edition of
the ANSI/SVIA standard. 77 FR 12197.
Then on February 27, 2018, the
Commission published a final rule that
amended the mandatory ATV standard
to reference the 2017 edition of the
ANSI/SVIA standard. 83 FR 8336. On
March 21, 2023, ANSI notified the
Commission that the 2017 edition of the
ANSI/SVIA standard had been revised.

Section 42(b) of the CPSA provides
that, if ANSI/SVIA 1-2007 is revised,
ANSI must notify the Commission of the
revision. The Commission has 120 days
after it receives that notification to issue
a notice of proposed rulemaking to
amend the Commission’s mandatory
ATV standard ““to include any such
revision that the Commission
determines is reasonably related to the
safe performance of [ATVs] and notify
the Institute of any provision it has
determined not to be so related.” 15
U.S.C. 2089(b)(1) and (2). Thereafter, the
Commission has 180 days after
publication of the proposed amendment
to publish a final rule to revise the ATV
standard. Id.

II. Evaluation of ANSI/SVIA 1-2023

ANSI/SVIA 1-2023 contains
requirements and test methods relating
to ATVs, including vehicle equipment
and configuration, vehicle speed
capability, brake performance, pitch
stability, electromagnetic compatibility,
and sound level limits. The staff
memorandum at Tab A of the July XX,
2023 Staff Briefing Package: Notice of
Proposed Rulemaking (NPR) to Amend
the All-Terrain Vehicle (ATV) Standard
(Staff’s NPR Briefing Package) * reviews
in detail the changes from the 2017
edition of the ANSI/SVIA standard,
which is currently the mandated
consumer product safety standard for
ATVs, to the 2023 edition. The
following revisions are particularly
significant:

= Requirements for hot surfaces;

= Requirements for fuel system
components;

1 Available at https://www.cpsc.gov/s3fs-public/
Federal-Register-Notice-Amendment-to-Standard-
for-All-Terrain-Vehicles-Notice-of-Proposed-
Rulemaking.pdffVersionld=bcc3JxBvevw
LkKnSHIeL90UVi4plq3IB.


https://www.cpsc.gov/s3fs-public/Federal-Register-Notice-Amendment-to-Standard-for-All-Terrain-Vehicles-Notice-of-Proposed-Rulemaking.pdf?VersionId=bcc3JxBvevwLkKnSHIeL90UVi4pIq3lB
https://www.cpsc.gov/s3fs-public/Federal-Register-Notice-Amendment-to-Standard-for-All-Terrain-Vehicles-Notice-of-Proposed-Rulemaking.pdf?VersionId=bcc3JxBvevwLkKnSHIeL90UVi4pIq3lB
https://www.cpsc.gov/s3fs-public/Federal-Register-Notice-Amendment-to-Standard-for-All-Terrain-Vehicles-Notice-of-Proposed-Rulemaking.pdf?VersionId=bcc3JxBvevwLkKnSHIeL90UVi4pIq3lB
https://www.cpsc.gov/s3fs-public/Federal-Register-Notice-Amendment-to-Standard-for-All-Terrain-Vehicles-Notice-of-Proposed-Rulemaking.pdf?VersionId=bcc3JxBvevwLkKnSHIeL90UVi4pIq3lB
https://www.cpsc.gov/s3fs-public/Federal-Register-Notice-Amendment-to-Standard-for-All-Terrain-Vehicles-Notice-of-Proposed-Rulemaking.pdf?VersionId=bcc3JxBvevwLkKnSHIeL90UVi4pIq3lB
mailto:oira_submission@omb.eop.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:cpsc-os@cpsc.gov
mailto:cpsc-os@cpsc.gov
mailto:HLiml@cpsc.gov
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= Removal of the maximum
recommended tire pressure of 69 kPa
(10 psi); and

= Requirement of an effective date
“beginning with 2026 model year
vehicles” within the scope of the
standard;

= Removal of requirement that paper
user manuals be provided with all
ATVs.

A. Hot Surfaces Requirements

ANSI/SVIA 1-2023 Section 12.1,
Touch Points, specifies performance
requirements that limit maximum
surface temperatures for various touch
points that, if too hot, may harm vehicle
occupants. Without the proper surface
temperature limits on ATV surfaces,
consumers may experience contact
burns. In addition, excessive exhaust
temperatures can melt nearby
combustible plastic components, which
may pose a risk of fire.

ANSI/SVIA 1-2023 sets out
performance tests to evaluate whether
surface temperatures for various touch
points are within specified limits. In
September 2018, CPSC recommended
that SVIA add requirements to address
burn hazards to users of ATVs. CPSC
staff subsequently worked with SVIA to
develop standards for maximum surface
temperatures on ATVs to address the
risk of burns associated with ATVs. The
Commission preliminarily concludes
that testing the temperature of specified
ATV touch points as provided by ANSI-
SVIA 1-2023 is reasonably related to the
safe performance of ATVs.

B. Fuel System Requirements

The 2017 edition of the ANSI/SVIA
standard does not contain performance
requirements to address fire hazards
from fuel leaks. ANSI/SVIA 1-2023
adds multiple performance
requirements to mitigate the risk of fuel
leaks and fire hazards. These
performance requirements apply to
various aspects of an ATV’s fuel system
that may contribute to fire hazards.

Most of the requirements are based on
other similar standards that each
address different aspects of the fuel
system. For example, the fuel hose
tensile test is similar to the test
procedure from ANSI/OPEI B71.10-
2018 Standard for Off-Road Ground-
Supported Outdoor Power Equipment—
Gasoline Fuel Systems—Safety
Specifications. There are two options to
test for fuel tank structural integrity.
One of these options to evaluate the
structural integrity of the fuel tank for
resistance to impact forces is based on
the SAE J288 standard for snowmobile
fuel tanks. The other option is to follow
the SVIA—1 test method involving

striking the tank with a metal sphere.
The SVIA-1 committee adapted various
fuel system component requirements
from other standards to be applicable to
ATVs.

These fuel system performance
requirements are organized into four
general categories:

Fuel Tank Structural Integrity

e Section 13.3 Fuel Tank Immersion
Leak Test

e Section 13.5 Fuel Tank Cyclic
Pressure Integrity Test

e Section 13.6 Fuel Soak Test for Plastic
Tanks and Assemblies With
Grommets and Seals

e Sections 13.8 and 13.15 Fuel Tank
Leak Mitigation from Rollover or Tip
over

Fuel Hoses

¢ 13.9 Fuel Line Integrity
e 13.10 Fuel Line Connection Tensile
Test

Fuel Filter and Shut-Off Valve

e Section 13.4 Fuel Filter and Shut-off
Valve Immersion Test

Elastomeric Component Durability

e Section 13.11 Elastomeric exposure to
fuel

e Section 13.12 Ozone resistance

e Section 13.13 UV resistance

e Section 13.14 Corrosion resistance

CPSC staff is aware of three fuel tank
recalls, two fuel hose recalls, and one
fuel filter-related recall associated with
ATVs.2 A fuel leak occurs when there is
a breach in the fuel system. A fuel
breach can originate from multiple
locations, such as the fuel hose to
nozzle connections, fuel tank seam split
or crack, cracked fuel filter, cracked fuel
hose, etc. A fuel leak from any of the
above components near a hot engine
and/or exhaust components can
increase the risk of fire.

Section 13 contains test requirements
that are (a) one-time design qualification
tests and (b) tests that are required of
every fuel system for new production
ATVs. Most of the requirements are one-
time design qualification tests. The one-
time qualification test requires
manufacturers to conduct a single test
that proves the design of a subsystem
component such as the fuel tank meets

2Voluntary Standards Meeting with Recreational
Off-Highway Institute (ROHVA), Specialty Vehicle
Institute of America (SVIA), and Outdoor Power
Equipment Institute (OPEI) to discuss Off-Highway
Vehicle Fire and Debris Penetration Hazards,
September 19, 2018. Weblink to Meeting Log:
https://www.cpsc.gov/s3fs-public/2018-09-19
Voluntary Standards Meeting on Off-Highway
Vehicles.pdf?GhlbD87TF1W8m6F9
B10g2CpZTCNzSrjP. See pages 8 through 10 for the
fuel-related recalls.

all the applicable requirements. The
water immersion leak test is required for
all fuel tank units that will be installed
on a manufacturer’s ATV production
line. Appendix A of the Staff’s NPR
Briefing Package lists all the tests
contained in Section 13 and
distinguishes which tests are one-time
design qualification type of tests and
which tests are required for every ATV.

Section 13.3 is a leak test that requires
every ATV fuel tank to be tested for
leaks. The production fuel tank, fitted
with all the fuel system components, is
pressurized with compressed air and
then submerged in water. Failures are
detected by visual inspection of
bubbles. This leak test is repeated
during the course of various other tests
after subjecting the fuel tank and/or fuel
tank components to impact loading,
pressure cycling, and elevated
temperature conditioning to ensure no
stress cracks or fuel tank breaches result
from those three physical tests. Section
13.4 provides leak tests for individual
components such as fuel filters and fuel
shut-off valves that are similar to the
leak tests Section 13.3 establishes for
fuel tanks. Section 13.4 sets out a water
immersion test to ensure these
components are leak-free. CPSC staff has
advised the Commission that these
performance tests to detect leaks from
fuel tanks, fuel filters, and fuel shut-off
valves are effective in mitigating the risk
of fuel leaks and can reduce the risk of
fire hazards.

Fuel tanks are subjected to pressure
cycling due to the varying amounts of
fuel in the tank and changing
temperatures. To simulate the effects of
pressure cycling, a performance test
described in section 13.5 (Fuel Tank
Cyclic Pressure Integrity Test) applies a
cyclic air pressure up to 4 psi for 10,000
cycles. This is a one-time design
qualification test. Upon completion of
the 10,000 pressure cycles, a leak test
per the section 13.3 test procedure is
conducted. CPSC staff assesses that the
test procedure described in section 13.5
adequately evaluates the structural
integrity of ATV fuel tanks when
subjected to the repeated, fatigue type of
pressure test.

The elevated temperature test set out
in Section 13.6 evaluates structural
damage that may occur when a fuel tank
is subjected to elevated temperature
scenarios. This performance test
requires a sample fuel tank filled with
gasoline to be kept in a test chamber at
a constant elevated temperature of 60 °C
(140 °F) for 480 hours. This requirement
would detect stress cracks, seam splits,
or other structural damage that can
cause fuel to leak. At the conclusion of
this 480-hour high temperature


https://www.cpsc.gov/s3fs-public/2018-09-19VoluntaryStandardsMeetingonOff-HighwayVehicles.pdf?GhlbD87TF1W8m6F9B10g2CpZTCNzSrjP
https://www.cpsc.gov/s3fs-public/2018-09-19VoluntaryStandardsMeetingonOff-HighwayVehicles.pdf?GhlbD87TF1W8m6F9B10g2CpZTCNzSrjP
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exposure test, the test sample fuel tank
is emptied and then subjected to the
Section 13.3 leak test to ensure no stress
cracks form during the long period of
elevated temperature. CPSC staff
assesses that this performance test is
effective in evaluating the structural
integrity of ATV fuel tanks when
subjected to extended elevated
temperature environments. The
Commission preliminarily concludes
that this performance test is reasonably
related to the safe performance of ATVs.

In a vehicle fuel system, components
such as fuel pumps, shutoff valves, and
fuel filters are joined with multilayered
rubber hoses that may be connected in
various ways such as barbed friction
fittings, hose clamps, or quick snap-on
connect mechanisms. Sections 13.9 and
13.10 contain tensile test requirements
to ensure hose connections do not leak.
Sample hose connections are subjected
to a 30 1b tensile (pull) force to ensure
fuel hoses do not slip off. Staff assesses
that these performance tests are effective
in mitigating the risk of fuel hoses
slipping off and therefore this testing
reduces the risk of fire hazards. The
Commission preliminarily concludes
that that these tensile test requirements
are reasonably related to the safe
performance of ATVs.

ATVs are driven in a wide range of
environments and conditions, from
extreme cold, snowy conditions to
extreme hot weather. Plastic fuel tanks
are susceptible to expansion and
contraction due to temperature
fluctuations and variations in operating
conditions and over time plastic fuel
tanks may develop stress cracks.
Unprotected portions of the fuel tank
can be struck by debris, such as rocks,
which can compromise the structural
integrity of the tank. Section 13.7
provides that ATV fuel tanks be
subjected to a qualification impact test
that evaluates the structural integrity of
the fuel tank after it is either struck by
a steel ball (SVIA test option) or
dropped from 1.25 meters onto a
concrete surface (SAE J288—
Snowmobile Fuel Tank Standard Test
method option). The test option is
decided by the manufacturer. Prior to
the impact, the fuel tanks are subjected
to a low temperature soak (—30°C for
the SVIA test option or —40 °C for the
SAE J288 test option). CPSC staff
assesses that this performance test is
effective in evaluating the structural
integrity of ATV fuel tanks when
subjected to impact forces. The
Commission preliminarily concludes
that that these tensile test requirements
are reasonably related to the safe
performance of ATVs.

Section 13.8 (Fuel Tank Protection
Envelope Analysis) requires visual,
computer aided design (CAD), or similar
inspection to ensure neighboring
components do not inadvertently
compromise the structural integrity of
fuel system components such as the fuel
tank, fuel hoses, etc. in the event of a
tip-over or roll-over. The procedure is a
visual inspection or spatial analysis
done with CAD, which CPSC staff
consider useful to aid in addressing
potential structural integrity issues of
ATV fuel systems. The Commission
preliminarily concludes that that these
inspection requirements are reasonably
related to the safe performance of ATVs.

The performance test set out in
Section 13.15 evaluates the effectiveness
of the fuel system to limit the amount
of fuel leakage (and associated risk of
fire and/or explosion) in a rollover
scenario where the ATV and its fuel
tank are not in their normal upright
positions. A test sample fuel tank filled
with water is flipped upside down (180°
from its normal upright position) for 10
minutes and the maximum allowable
volume of water that can leak within
that period is 300 m. On average, the
allowable leak rate is 30 mL per minute.
Gasoline evaporates relatively quickly
when exposed to air. This rate is
consistent with the requirement from
the 2012 edition of the golf car standard,
ANSI/ILTVA (International Light
Transportation Vehicle Association)
7130.1. CPSC staff assesses that this
performance test is effective in
evaluating the rollover vent valve’s
ability to limit the amount of fuel
leakage if the ATV fuel tank is involved
in a rollover.

Components with elastomeric parts
such as fuel filters and fuel shut off
valves are susceptible to cracking,
corrosion, and/or deterioration when
exposed to certain chemical or
environmental elements such as
ethanol-blended gasolines, ultraviolet
(UV) light, and ozone. Elastomeric parts
are composed of various rubber-like
materials. Sections 13.10 through 13.14
set out the performance tests that expose
sample fuel filters and fuel shut off
valves to E10 (gasoline blended with
10% ethanol), UV light, and ozone for
extended periods. The test components
are visually examined for any cracks or
signs of deterioration upon the
completion of the performance tests.
Parts made of fluoroelastomer are
exempt, as this material is not
susceptible to deterioration due to UV,
ozone, or E10 exposures.
Fluoroelastomer is a fluorocarbon-based
type of synthetic rubber that has
chemical corrosion resistant properties
that are used for applications such as

gaskets, O-rings, and seals. CPSC staff
assesses that this performance test is
effective in evaluating the corrosion
resistance properties of elastomeric
parts.

The Commission preliminarily
concludes that the fuel system
performance requirements in Section 13
of the 2023 edition of the ANSI/SVIA
standard are reasonably related to the to
the safe performance of ATVs on the
basis of staff’s assessment that they will
reduce the risk of fuel leaks and
associated fire and burn hazards due to
possible fuel breaches, over
pressurizations, fuel spills, and
component deterioration.

C. Tire Pressure

The 2007, 2010, and 2017 editions of
the SVIA—-1 standard defined low-
pressure tires as ‘“having a
recommended tire pressure of no more
than 69 kPa (10 psi)” in section 4.19
Tires. In the 2017 edition, Section 4.19
differentiated between Pneumatic
(section 4.19.1) and Non-Pneumatic
Tires (NPT) (section 4.19.2) and
changed Pneumatic Tire requirements to
“Maximum recommended tire pressure
of 69kPa (10 psi).” Section 4.19.2
specifies “NPTs vertical stiffness shall
be designed to produce a ground
pressure of 69kPA (10 psi) or less with
the subject vehicle.” In the 2023 edition,
the tire pressure value and vertical
stiffness equivalent tire pressure value
have been deleted.

The 2023 version retains the 4.19
requirement that ATVs be equipped
with tires designed for off-highway use
on these vehicles and that the tire
sidewalls be marked with the
recommended tire pressure. In addition,
the 2023 version retains the various
testing and performance requirements in
sections 5 to 9 for speed capability,
brakes, and pitch stability.

An ATV manufacturer could design
an ATV with a proper suspension and
12 psi tires, and the tires would still be
“low pressure” yet conflict with the
definition. For that reason, staff does not
believe that it is necessary to include a
maximum tire pressure of 10 psi in the
standard. Since ANSI/SVIA 1-2023
instructs consumers to follow
manufacturers’ recommendations for
tire inflation pressures, either from the
markings on the tires or the owners’
manuals, CPSC staff assesses that this
change to the standard is neutral and is
not detrimental to ATV safety. The
Commission preliminarily concludes
that these inspection requirements are
reasonably related to the safe
performance of ATVs.
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D. Owner’s Manual

The 2017 edition of the SVIA-1
standard provides in Section 4.21 that
all ATVs shall be provided an owner’s
manual “in paper form” and adds that
the paper manual “may be
supplemented at the manufacturer’s
option in electronic form viewable on a
display on the ATV or other device.”
The 2023 edition of SVIA—-1 removes the
phrase “which may be supplemented at
the manufacturer’s option in electronic
form viewable on a display on the ATV
or other device” which was added to the
2017 edition. Section 4.21 now states
“All ATVs shall be provided with a
manual in paper or electronic format at
the time of delivery to the first
purchaser. All ATVs with printed
manuals shall be equipped with a
means of carrying the manual that
protects it from destructive elements
while allowing reasonable access.”
Under this standard the manufacturer
has the choice of whether to provide
electronic or paper manuals. The
information required to be provided in
the owner’s manual includes a
dedicated introductory safety section
and important safety messages regarding
age recommendations, proper operation
of the ATV, and training resources.
Therefore, CPSC staff believes that
paper manuals should remain the
default medium for important safety
information because in that format the
information will be immediately
available for consumers. Many
consumers are already disinclined to
read instruction manuals and requiring
them to go through extra steps to access
them in electronic format reduces the
likelihood that they will do so. Based on
the increased risk of consumers not
receiving information on the safe use of
ATVs if that information is only
electronically available, CPSC staff
assesses that this change would likely
result in a reduction in safety. For that
reason, the Commission preliminarily
concludes that this provision is not
consistent with the safe operation of
ATVs and therefore proposes
maintaining in effect the current
regulatory provision incorporating the
2017 version Section 4.21.

E. Effective Date

The CPSIA provides a timetable for
the Commission to issue a notice of
proposed rulemaking (within 120 days
of receiving notification of a revised
ANSI/SVIA standard) and to issue a
final rule (within 180 days of
publication of the proposed rule), but it
does not establish requirements for
effective dates. When the Commission
adopted the 2010 revision to the ANSI/

SVIA standard, it provided for an
effective date of 60 days from
publication of the final rule. That date
was revised based on comments from
several ATV companies in order to
allow them time to update their
certification labels. When the
Commission adopted the 2017 revision
to the ANSI/SVIA standard, it provided
for an effective date of January 1, 2019,
approximately 10 months after
publication of the final rule, based on
SVIA’s comments about the time needed
for manufacturers to make the required
changes.

CPSC staff assesses that many ATVs
may already meet the new requirements
in ANSI/SVIA 1-2023, and the changes
from the 2017 to the 2023 voluntary
standard will not require significant
vehicle design or testing. Once SVIA
notifies the Commission of a new
version of the SVIA standard, CPSC is
required to issue an NPR within 120
days and then issue a final rule 180 days
after the NPR publication (300 days
total). Because the projected date for
issuance of a final rule is early in
calendar year 2024, setting the effective
date 180 days after publication of the
final rule, as the Commission did with
the 2017 standard, would result in an
effective date in July 2024, with the
specific date dependent on the date the
final rule is issued. However, in order
to set a date certain that will facilitate
industry planning, as well as to align
the effective date more closely with the
timing of the ATV industry’s typical
transition from one model year to the
next, the Commission proposes an
effective date of September 1, 2024.
With this effective date, ATV
manufacturers will have approximately
17 months to comply with the new hot
surface and fuel system requirements.
The Commission preliminarily
concludes that the proposed effective
date is reasonable, feasible, and
adequate to protect consumer safety for
the following reasons:

e Since all ATVs’ gasoline powered
engines and associated components sold
in the U.S. are regulated by the U.S.
EPA for Exhaust and Evaporative
emissions (40 CFR 1051.515(d)—Fuel
Tank Permeation Testing), those ATVs
will be exempt from having to conduct
testing per Section 13.5 (Fuel Tank
Cyclic Pressure Integrity Test) of ANSI/
SVIA-1-2023. Where hazards
associated with fuel tank cyclic pressure
have already been addressed, there will
be no negative effect on safety by
providing this effective date rather than
a shorter time period to comply.

e Depending on a firm’s ATV
manufacturing schedule cycle during
the calendar year, any design changes

and associated testing to comply with
the new standard will take place
sometime within the 17-month period,
with the understanding that firms will
not produce ATVs all year round. The
17-month period from the issuance of
SVIA-1-2023 to the proposed effective
date will allow for resolution of supply
chain issues, quality control issues, and
any other issues that may arise.

e The proposed timeline here is
similar to the timeline for the SVIA-1-
2017 standard update. In June 2017,
SVIA notified the Commission of the
2017 edition of the SVIA—1 standard.
The final rule established an effective
date of January 1, 2019, which was 18
months from start to finish (comparable
to the recommended 17-month period
proposed here).

For these reasons, the Commission
proposes an effective date that is more
clearly defined than the effective date
for SVIA—-1-2023 and that allows
sufficient time for manufacturers to
prepare to comply with the new
standard while at the same time
protecting consumer safety by requiring
compliance within a reasonable time.

III. Initial Regulatory Flexibility Act
Analysis

The Regulatory Flexibility Act (RFA)
requires that agencies review a proposed
rule for the rule’s potential economic
impact on small entities, including
small businesses. Section 603 of the
RFA generally requires that agencies
prepare an initial regulatory flexibility
analysis (IRFA) and make the analysis
available to the public for comment
when the agency publishes an NPR. 5
U.S.C. 603. Section 605 of the RFA
provides that an IRFA is not required if
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities.

The IRFA, or a summary of it, must
be published in the Federal Register
with the proposed rule. Under Section
603(b) of the RFA, each IRFA must
include:

(1) a description of why action by the
agency is being considered;

(2) a succinct statement of the
objectives of, and legal basis for, the
proposed rule;

(3) a description and, where feasible,
an estimate of the number of small
entities to which the proposed rule will
apply;

(4) a description of the projected
reporting, recordkeeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities which will
be subject to the requirement and the



48402

Federal Register/Vol. 88, No. 143/ Thursday, July 27, 2023 /Proposed Rules

type of professional skills necessary for
preparation of the report or record; and

(5) an identification, to the extent
practicable, of all relevant Federal rules
which may duplicate, overlap, or
conflict with the proposed rule.

The IRFA must also describe any
significant alternatives to the proposed
rule that would accomplish the stated
objectives and that minimize any
significant economic impact on small
entities. Staff’s initial regulatory
flexibility analysis is provided in Tab B
of Staff’s NPR Briefing Package.

A. Reason for Agency Action

The intent of this rulemaking is to
reduce deaths and injuries resulting
from fire and burn hazards associated
with ATVs. The Commission is
considering this rule to amend the
current mandatory standard to reference
ANSI/SVIA 1-2023 because we
preliminarily conclude that compliance
with ANSI/SVIA 1-2023 would reduce
fatal and non-fatal injuries associated
with ATVs.

B. Objectives and Legal Basis of the Rule

The Commission proposes this rule to
reduce the risk of fatal and non-fatal
injuries associated with ATVs. On
March 24, 2023, ANSI published the
latest revision of the American National
Standard for Four-Wheel All-Terrain
Vehicles, ANSI/SVIA 1-2023. This rule
is promulgated as required by, and
under the authority of, CPSA section
42(b).

C. Small Entities to Which the Rule Will
Apply

The proposed rule would directly
affect manufacturers and importers of
ATVs that are responsible for ensuring
that the ATVs distributed in the United
States meet the Commission’s
mandatory rule based on the ANSI/
SVIA-1 standard. If promulgated as a
final rule, it would not have any direct
impact on other businesses, such as
ATV dealers (unless they are also
importers), or other small entities,
including small governmental
jurisdictions or other organizations.

To be distributed in the United States,
ATVs must be covered by “ATV Action
Plans,” which, among other things,
describe the actions that manufacturers
or importers will undertake to ensure
that consumers are offered safety
training and to monitor that ATVs
intended for adult riders are not sold by
ATV dealers for the use of children. As
of April 2023, there were 38 ATV
manufacturers or importers with ATV

Action Plans registered with the CPSC.3
Of the 38 firms with ATV Action Plans,
staff has assessed that 14 are either large
domestic manufacturers or subsidiaries
of foreign manufacturers. In addition,
staff has assessed that no domestic
manufacturers of ATVs meet the U.S.
Small Business Association (SBA)
criteria to be considered small
businesses.

Staff believes that the remaining 24
companies are likely importers,
although in several cases there was
insufficient information to make this
determination. Of these 24 likely
importers, staff has identified 14 firms
that meet SBA criteria to be considered
small businesses. For the remaining 10
firms, there was insufficient information
to make a size determination.

D. Compliance, Reporting, and
Recordkeeping Requirements of the
Proposed Rule

The CPSA requires manufacturers (a
term which includes importers) to
certify that their products comply with
applicable CPSC standards and
regulations. 15 U.S.C. 2052(a)(11) &
2063(a)(1). The proposed rule amends
the performance requirements and test
procedures that suppliers must meet in
order to sell ATVs in the United States.
CPSC staff has examined differences
between ANSI/SVIA 1-2017 and ANSI/
SVIA 1-2023. A detailed list and
discussion of these differences appear
Staff’s NPR Briefing Package. In
addition to making minor modifications
to Sections 1 through 11, ANSI/SVIA 1-
2023 adds Section 12 (Burn Hazards)
and Section 13 (Fuel Systems
Requirements). Manufacturers and/or
importers of models that do not
currently comply with ANSI/SVIA 1-
2023 will incur costs for testing, and
possibly for parts and vehicle redesign.

In accordance with Section 14 of the
CPSA, manufacturers would have to
issue a GCC for each ATV model,
certifying that the model complies with
the proposed rule. According to Section
14 of the CPSA, GCCs must be based on
a test of each product, or a reasonable
testing program; and GCCs must be
provided to all distributors or retailers
of the product. The manufacturer would
have to comply with 16 CFR part 1110
concerning the content of the GCC,
retention of the associated records, and
any other applicable requirement.

1. Impact on Small Manufacturers

Because modifications in Sections 1
through 11 consist primarily of editorial

3The ATV Action Plan Requirement is found in
section 42 of the CPSA, 15 U.S.C. 2089. A list of
firms with active ATV Action Plans can be found
at ATV Action Plans | CPSC.gov.

updates and clarifications to the existing
voluntary standards, staff assesses that
manufacturer costs to comply with these
modifications are insignificant.

Manufacturers will incur testing costs
to comply with Section 12 of the revised
standard, which sets forth a one-time
design qualification that requires the
identification and testing of ATV
surfaces that come into continuous,
intermittent, momentary, and incidental
contact with the vehicle occupant and
passengers. Those manufacturers whose
models do not meet the performance
requirement will incur costs associated
with model reconfiguration or redesign.

Manufacturers will also incur testing
costs to comply with Section 13 of the
revised standard which contains several
one-time design qualifications and
production part inspection tests related
to ATV fuel systems.

For ATVs that already meet the
performance requirements of Section 12
and 13, the cost to manufacturers is
limited to the cost of testing. The
Commission estimates that one-time
design qualification inspection tests
would cost approximately $12,096 per
model. To comply with new Sections
13.3 (Fuel Tank Immersion Leak Test)
and 13.4 (Fuel Filter and Shut-off Valve
Immersion Leak Test), manufacturers
will incur costs associated with testing
each production part; CPSC estimates
that the cost of production part testing
is approximately $20.00 per vehicle.

Manufacturers whose ATV models do
not meet the performance requirements
of Sections 12 and 13 may incur
additional costs associated with
sourcing compliant—likely more
expensive—parts that were previously
tested by the parts manufacturer/
supplier. These costs are expected to be
approximately $20.00 per vehicle, some
of which may be borne by the parts
supplier. ATV models which do not
meet Sections 12, 13.8 (Fuel Tank
Production Envelope Analysis), or 13.9
(Fuel Line Integrity) requirements may
require reconfiguration or redesign,
which CPSC estimates would cost
approximately $70,000 per model.

The Commission generally assesses a
draft proposed rule to have a significant
adverse economic impact if a firm’s
costs to comply exceed 1 percent of the
firm’s annual sales revenue. Because, as
noted above, none of the 14 identified
ATV manufacturers meet the SBA
criteria to be considered a small
business, CPSC preliminarily assesses
that the draft proposed rule requiring
compliance with ANSI/SVIA 1-2023
will not have a significant economic
impact on any small ATV
manufacturers, since none was
identified. Staff seeks information on
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any other ATV manufacturers that may
meet the SBA criteria to be considered
small businesses.

2. Impact on Small Importers

Foreign manufacturers whose models
do not meet the ANSI/SVIA 1-2023
performance requirements may choose
to exit the U.S. ATV market. An
importer whose foreign manufacturer
exited the market, and was unable to
procure an alternative source, would
likely suffer a significant, adverse
economic impact. However, given that
ATV sales volume has been stable over
the last 5 years, and grew by
approximately 5 percent in 2020 (the
last year for which CPSC has data), it is
unlikely that foreign ATV
manufacturers will exit the market.
Therefore, CPSC preliminarily
concludes that the draft proposed rule
will not have a significant, adverse
economic impact on ATV importers.

If a foreign manufacturer chooses not
to conduct the required testing and/or
provide the documentation necessary to
support the issuance a GCC, importers
of that manufacturer’s products may
choose to conduct and document
compliance testing, incurring the
associated costs. For importers whose
costs exceed 1 percent of the firm’s
annual ATV revenues, the effect would
be considered significant. Of the 14
small importers identified by staff, only
7 could be found in the 2020 ATV
market sales data.* Staff estimates that
4 of these 7 small importers would face
a significant, adverse economic impact
as a result of the proposed rule.
However, as noted above, CPSC
considers this scenario unlikely.

3. Alternatives to the Draft Proposed
Rule

An effective date later than September
1, 2024, could reduce manufacturers’
costs of compliance and/or allow
manufacturers to spread those costs over
a longer period of time. However, an
effective date of September 1, 2024
allows manufacturers approximately 17
months from the publication of ANSI/
SVIA 1-2023 to comply with its
requirements, which the Commission

4Source: Power Products Marketing, Prairie Eden,
MN, 2021.

preliminarily considers reasonable,
feasible, and adequate as explained
above.

For these reasons, any cost savings
that might accrue to manufacturers if a
later effective date were adopted are
likely to be insignificant. Delaying
implementation of the rule would allow
continued manufacture and importation
of non-compliant models for a longer
period of time, expose a greater number
of consumers to ATV fire and burn
hazards, and increase associated societal
costs. Therefore, the Commission is not
proposing this alternative.

The Commission preliminarily
concludes that the draft proposed rule
will not have a significant, negative
economic impact on a substantial
number of small entities and requests
comments with data supporting or
refuting whether the Commission could
certify to that effect.

IV. The Proposed Rule

The proposed rule would revise 16
CFR 1420.1 and 1420.3. Consistent with
current requirements, the revised
language states that new assembled or
unassembled ATVs manufactured before
September 1, 2024, must comply with
ANSI/SVIA 1-2017. Any new
assembled or unassembled ATVs
manufactured on or after September 1,
2024 must comply with ANSI/SVIA 1—
2023. The revision also removes
extraneous references to past effective
dates.

V. Paperwork Reduction Act

This proposed rule contains
information collection requirements that
are subject to public comment and
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521). In this document, pursuant to 44
U.S.C. 3507(a)(1)(D), we set forth—

e a title for the collection of
information;

e a summary of the collection of
information;

e a brief description of the need for
the information and the proposed use of
the information;

¢ a description of the likely
respondents and proposed frequency of
response to the collection of
information;

e an estimate of the burden that shall
result from the collection of
information; and

¢ notice that comments may be
submitted to the OMB.

Title: Notice of Proposed Rulemaking
(NPR) to Amend the All-Terrain Vehicle
(ATV) Standard.

Summary and Description: The
proposed rule amends the ATV standard
to mandate industry compliance with
ANSI/SVIA 1-2023, American National
Standard for Four Wheel All-Terrain
Vehicles. The proposed rule would
require ATVs to comply with ANSI/
SVIA 1-2023, including certification
testing in support of GCCs required by
Section 14 of the Consumer Product
Safety Act, 15 U.S.C. 2063.5 GCCs must
comply with 16 CFR part 1110
concerning the content of the GCC,
retention of the associated records, and
any other applicable requirement.
ANSI/SVIA 1-2023 Sections 4. Vehicle
(ATV) Configuration and Equipment, 5.
Maximum Speed Capability, 7. Service
Brake Performance, 8. Parking, 9. Pitch
Stability, 11. Sound Level Limits, 12.
Hot Surfaces, and 13. Fuel Systems
Requirements contain certification
testing requirements. These
recordkeeping requirements, as well as
the preparation of the GCC itself, fall
within the definition of “collection of
information,” as defined in 44 U.S.C.
3502(3). PRA requirements such as
labels, hang tags, and instruction
manuals, which are unchanged from the
previous version of the standard, SVIA
1-2017, are not included in this
analysis.

Description of Respondents: Entities
which manufacture or import ATVs.

Estimated Burden: We estimate the
total burden of this collection of
information is 441 hours and $16,229.
Table 1, below, summarizes our
estimation of annual reporting burden
hours and cost.

5 Section 14(a)(3)(A) of the CPSA states that the
third-party testing requirement applies to any
children’s product manufactured more than 90 days
after the Commission has established and published
a “notice of requirements” for the accreditation of
third-party conformity assessment bodies to assess
conformity with a children’s product safety rule.
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TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN

Burden type Number of Frequency Total annual Hours per Total burden Annual
yp respondents of responses responses response hours cost
Labor Burden
GCC Preparation .......c.cccoeveeneneeieeneeee e 38 1 38 1.5 57 $2,098
One-Time Design Qualification Testing 25 1.9 48 8 384 14,131
LI €= U = T 1= o T S PSR RSP B 441 16,229

Comments: In compliance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)), CPSC has submitted the
information collection requirements of
this proposed rule to the OMB for
review. Interested persons are requested
to submit comments regarding
information collection by September 25,
2023 to the Office of Information and
egulatory Affairs, OMB (see the
ADDRESSES section at the beginning of
this document).

Pursuant to 44 U.S.C. 3506(c)(2)(A),
we invite comments on:

e Whether the collection of
information is necessary for the proper
performance of the CPSC’s functions,
including whether the information will
have practical utility;

e The accuracy of the CPSC’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;

e Ways to enhance the quality, utility,
and clarity of the information to be
collected;

e Ways to reduce the burden of the
collection of information on
respondents, including the use of
automated collection techniques, when
appropriate, and other forms of
information technology; and

e The estimated burden hours
associated with producing the GCC and
the certification testing required to
support the GCC.

A. GCC Preparation

Section 14 of the Consumer Product
Safety Act requires manufacturers and
importers of ATVs to prepare GCCs.
Based on current ATV action plans filed
with the CPSC, there are 38 entities that
supply, or intend to supply ATVs to the
U.S. market. CPSC staff found evidence
of ATV sales activity, in the form of
actual sales or advertisement for sale,
for only 32 of the 38 entities.
Nevertheless, taking a conservative
approach, CPSC staff assumed that all
38 entities are currently supplying
ATVs to the U.S. market and used this
number to calculate the burden hours
and annual cost associated with GCCs.
ATV manufacturers typically produce
one GCC that covers all the models of
a model year, which implies the number

of PRA responses is one per entity, per
year. CPSC conservatively estimates the
time required to produce this GCC is
about 1.5 hours per year (although in
most cases the actual time required will
likely be significantly lower). Therefore,
the estimated burden associated with
GCCs is 57 hours (38 entities x 1 GCC
per year x 1.5 hours per GCC = 57
hours). CPSC staff multiplied the
estimated number of burden hours by
$36.80,5 the total hourly compensation
for sales and office workers in goods-
producing private industries, to generate
the estimated annual cost to industry
associated with GCCs. Therefore, the
estimated annual cost to industry
associated with preparation of the GCCs
is $2,097.60 ($36.80 per hour x 57 hours
= $2,097.60).

B. Recordkeeping Supporting GCC
Preparation

In the event a foreign manufacturer
chooses not to conduct required
certification testing and/or provide
documentation to support preparation
of the GCC, its importer could choose to
conduct its own certification testing.
However, CPSC considers this scenario
unlikely, and for several of the
importers, cost prohibitive. Therefore,
the Commission assumes entities
conducting certification testing and
associated recordkeeping are limited to
ATV manufacturers. Based on 2020
sales data, there were 25 known U.S.
and foreign manufacturers supplying as
many as 239 new and old ATV models
and 420,730 ATVs to the U.S. market.”

CPSC estimates the average life cycle
of an ATV model is approximately 5
years, which implies each manufacturer
will conduct one-time design
qualification testing on approximately
1.6 models per year (239 models + 25
entities + 5 years = 1.9 models per entity
per year). CPSC staff estimates the time
required to create and maintain

6U.S. Bureau of Labor Statistics, ‘“Table 4.

Employer Costs for Employee Compensation for
private industry workers by occupational and
industry group,” updated March 17, 2023, Table 4.
Private industry workers by occupational and
industry group—2022 Q04 Results (bls.gov).

7 Source: Power Products Marketing, Prairie Eden,
MN, 2021.

certification records to be approximately
8 person hours per model.8 Therefore,
the estimated labor burden associated
with certification testing recordkeeping
is 384 person hours (25 entities x 1.9
ATV models per year x 8 person hours
per model = 384 person hours). As
above, staff multiplied the estimated
number of burden hours by $36.80, the
total hourly compensation for sales and
office workers in goods-producing
private industries. The estimated annual
cost to industry associated with
certification testing recordkeeping is
$14,131 ($36.80 per person hour x 384
person hours = $14,131).

C. Summary of Burden Hours and Cost

Based on this analysis, the proposed
rule for ATVs would impose an annual
burden to industry of approximately 441
hours per year (57 for preparation of the
GCC and 384 hours for recordkeeping
associated with the certification tests
upon which the GCCs are based). The
estimated annual cost is approximately
$16,229 ($2,098 and $14,131 for GCC
preparation and certification testing
recordkeeping, respectively).

The above estimates are a
conservative estimate of the average
annual burden to ATV entities. The
proposed rule requires all ATVs
manufactured on or after September 1,
2024, to comply with ANSI/SVIA 1-
2023. Therefore, in the first year
following promulgation of the rule,
existing entities may be required to
redesign and test more than the
estimated average 48 models per year
and incur higher costs than the
estimates in this PRA analysis. In
subsequent years, costs could be less, as
fewer numbers of ATV models will
require design updates. To the extent
that the ATV industry already complies,
or substantially complies, with the
ANSI/SVIA 1-2023 standard, these
figures may over-estimate the actual
burden.

8 This estimate includes recordkeeping hours
associated with individual parts testing required by
ANSI/SVIA 1-2023, Sections 13.3 (Fuel Tank
Immersion Leak Test) and 13.4 (Fuel Filter and
Shut-off Valve Immersion Leak Test, allocated per
model, as well as recordkeeping hours associated
with one-time design qualification testing.



Federal Register/Vol. 88, No. 143/ Thursday, July 27, 2023 /Proposed Rules

48405

VI. Environmental Considerations

The Commission’s regulations
provide a categorical exemption for the
Commission’s rules from any
requirement to prepare an
environmental assessment or an
environmental impact statement as they
“have little or no potential for affecting
the human environment.” 16 CFR
1021.5(c)(1). This proposed amendment
falls within the categorical exemption.

VII. Incorporation by Reference

The Commission proposes to
incorporate by reference those
provisions of ANSI/SVIA 1-2023 that it
has concluded are related to the safe
operation of ATVs, which encompass all
provisions other than Section 4.21
concerning the provision of paper user
manuals. The Office of the Federal
Register (OFR) has regulations
concerning incorporation by reference. 1
CFR part 51. For a proposed rule,
agencies must discuss in the preamble
to the NPR ways that the materials the
agency proposes to incorporate by
reference are reasonably available to
interested persons or how the agency
worked to make the materials
reasonably available. In addition, the
preamble to the proposed rule must
summarize the material. 1 CFR 51.5(a).

In accordance with the OFR’s
requirements, section II of this preamble
summarizes the provisions of ANSI/
SVIA 1-2023 that the Commission
proposes to incorporate by reference.
ANSI/SVIA 1-2023 is copyrighted.
Interested persons may purchase a copy
of ANSI/SVIA 1-2023 from Specialty
Vehicle Institute of America, 2 Jenner,
Suite 150, Irvine, CA 92618-3806;
telephone: 949-727-3727 ext. 3023;
www.svia.org. In addition, a read-only
copy of the standard is available for
viewing on the SVIA website at https://
svia.org/ansi-svia-1-2023/. You may also
inspect a copy at the Office of the
Secretary, U.S. Consumer Product
Safety Commission, 4330 East West
Highway, Bethesda, MD 20814,
telephone: (301) 504-7479, email: cpsc-
0s@cpsc.gov.

VIII. Preemption

Section 26(a) of the CPSA, 15 U.S.C.
2075(a), provides that when a consumer
product safety standard is in effect and
applies to a product, no state or political
subdivision of a state may either
establish or continue in effect a standard
or regulation that prescribes
requirements for the performance,
composition, contents, design, finish,
construction, packaging, or labeling of
such product dealing with the same risk
of injury unless the state requirement is

identical to the federal standard. Section
26(c) of the CPSA also provides that
states or political subdivisions of states
may apply to the Commission for an
exemption from this preemption under
certain circumstances. Section 42 of the
CPSA refers to the rules to be issued
under that section as “consumer
product safety standards.” Therefore,
the preemption provision of section
26(a) of the CPSA would apply to this
proposed rule.

IX. Notice of Requirements

The CPSA establishes certain
requirements for product certification
and testing. Certification of children’s
products subject to a children’s product
safety rule must be based on testing
conducted by a CPSC-accepted third-
party conformity assessment body. 15
U.S.C. 2063(a)(2). The Commission is
required to publish a notice of
requirements (NOR) for the
accreditation of third-party conformity
assessment bodies to assess conformity
with a children’s product safety rule to
which a children’s product is subject.
Id. 2063(a)(3). On August 27, 2010, the
Commission published an NOR for
accreditation of third-party conformity
assessment bodies for testing ATVs
designed or intended primarily for
children 12 years of age or younger. 75
FR 52616. Because the revisions to the
2017 edition of the ANSI/SVIA standard
would not substantially alter third-party
conformance testing requirements for
ATVs designed or intended primarily
for children 12 years of age or younger,
the current NOR for third-party testing
of youth ATVs will remain unchanged.
Thus, the Commission considers the
existing accreditations that the
Commission has accepted for testing to
the 2017 ATV standard would also
cover testing of children’s products to
the revised ATV standard.

X. Request for Comments

This NPR begins a rulemaking
proceeding under section 42 of the
CPSA to amend the Commission’s
mandatory ATV standard to reference
the 2023 edition of the ANSI/SVIA
standard. We invite all interested
persons to submit comments on any
aspect of this proposal, including
whether any of the changes to the
standard (summarized in Tab A of the
Staff’s NPR Briefing Package) are
substantive changes and whether they
improve or do not improve the safety of
ATVs. In particular, as noted
previously, we invite comment as to the
standard’s proposed change to format in
which an owner’s manual must be
provided and as to the proposed
effective date. We also invite comments

on the estimated burden of the
recordkeeping associated with issuing a
GCC for ATVs as required by 16 CFR
part 1110, discussed in Section VI,
above. In addition, we request
comments on the effect on safety of the
removal of the 10 PSI maximum
recommended tire pressure. In
particular, we invite comments on the
anticipated effect on safety if ATV tires
exceed 10 psi. Comments should be
submitted in accordance with the
instructions in the ADDRESSES section at
the beginning of this notice.

List of Subjects in 16 CFR Parts 1420

Consumer protection, Imports,
Incorporation by reference, Infants and
children, Information, Labeling, Law
enforcement, Recreation and recreation
areas, Reporting and recordkeeping
requirements, Safety.

For the reasons stated in the
preamble, the Commission proposes to
amend Title 16 of the Code of Federal
Regulations, as follows:

PART 1420—REQUIREMENTS FOR
ALL-TERRAIN VEHICLES

m 1. The authority citation for part 1420
is changed to read as follows:

Authority: 15 U.S.C. 2089.
m 2. Revise §1420.1 to read as follows:

§1420.1 Scope and application.

This part 1420, a consumer product
safety standard, prescribes requirements
for all terrain vehicles.

m 3. Revise § 1420.3 to read as follows:

§1420.3 Requirements for four-wheel
ATVs.

Each new assembled or unassembled
ATV manufactured before September 1,
2024, shall comply with all applicable
provisions of the American National
Standard for Four-Wheel All-Terrain
Vehicles (ANSI/SVIA 1-2017),
approved on June 8, 2017. Each new
assembled or unassembled ATV
manufactured on or after September 1,
2024, shall comply with all applicable
provisions of the American National
Standard for Four-Wheel All-Terrain
Vehicles (ANSI/SVIA 1-2023),
approved on March 21, 2023 with the
exception of Section 4.21 Owner’s
Manual, as to which it shall continue to
comply with the ANSI/SVIA 1-2017
standard. The Director of the Federal
Register approves this incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. You may
obtain a copy of these standards from
Specialty Vehicle Institute of America, 2
Jenner, Suite 150, Irvine, CA 92618—
3806; telephone: 949-727-3727 ext.
3023; www.svia.org. In addition, a read-
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only copy of the 2023 standard is
available for viewing on the SVIA
website at https://svia.org/ansi-svia-1-
2023/. This material is available for
inspection at the Consumer Product
Safety Commission and the National
Archives and Records Administration
(NARA). Contact Office of the Secretary,
U.S. Consumer Product Safety
Commission, Room 820, 4330 East West
Highway, Bethesda, MD 20814,
telephone: (301) 504-7479. For
information on the availability of this
material at NARA, visit
www.archives.gov/federal-register/cfr/
ibr-locations.html or email:
fr.inspection@nara.gov.

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2023-15478 Filed 7-26—23; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573

[Docket No. FDA-2023-F-2415]

Kemin Industries, Inc.; Filing of Food
Additive Petition (Animal Use)

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notification of petition.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing that we have filed a
petition, submitted by Kemin Industries,
Inc., proposing that the food additive
regulations be amended to provide for
the safe use of chromium propionate to
be used as a source of chromium in
turkey feed.

DATES: The food additive petition was
filed on July 6, 2023.

ADDRESSES: For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov and insert the
docket number found in brackets in the
heading of this document into the
“Search” box and follow the prompts,
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Wasima Wahid, Center for Veterinary
Medicine (HFV-221), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240—-402-5857,
Wasima.Wahid@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Under
section 409(b)(5) of the Federal Food,

Drug, and Cosmetic Act (21 U.S.C.
348(b)(5)), we are giving notice that we
have filed a food additive petition (FAP
2318), submitted by Kemin Industries,
Inc, 1900 Scott Ave., Des Moines, IA
50317. The petition proposes to amend
in 21 CFR part 573—Food Additives
Permitted in Feed and Drinking Water
of Animals to provide for the safe use
of chromium propionate to be used as
a source of chromium in turkey feed.

We are reviewing the potential
environmental impact of this petition.
To encourage public participation
consistent with regulations issued under
the National Environmental Policy Act
(40 CFR 1501.5(e)), we are placing the
environmental assessment submitted
with the petition that is the subject of
this notice on public display at the
Dockets Management Staff (see
ADDRESSES) for public review and
comment.

We will also place on public display,
in the Dockets Management Staff and at
https://www.regulations.gov, any
amendments to, or comments on, the
petitioner’s environmental assessment
without further announcement in the
Federal Register. If, based on our
review, we find that an environmental
impact statement is not required, and
this petition results in a regulation, we
will publish the notice of availability of
our finding of no significant impact and
the evidence supporting that finding
with the regulation in the Federal
Register in accordance with 21 CFR
25.51(b).

Dated: July 24, 2023.

Lauren K. Roth,

Associate Commissioner for Policy.

[FR Doc. 2023-15913 Filed 7—26-23; 8:45 am]
BILLING CODE 4164-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2023-0203; FRL—10757-
01-RY]

Approval and Promulgation of
Implementation Plans; Revisions to the
California State Implementation Plan;
San Francisco Bay Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing under the
Clean Air Act (CAA or “Act”) to
approve a revision to the San Francisco
Bay Area portion of the California State
Implementation Plan (SIP). This

revision consists of updated
transportation conformity procedures
related to the interagency coordination
on project-level conformity and
exchange of travel data for emissions
inventories developed for air quality
plans and regional transportation
conformity analyses. The intended
effect is to update the transportation
conformity criteria and procedures in
the California SIP.

DATES: Comments must be received on
or before August 28, 2023.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2023-0203 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. If you need
assistance in a language other than
English or if you are a person with a
disability who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Michael Dorantes, Geographic Strategies
and Modeling Section (AIR-2-2), EPA
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, (415) 972—-3934, or
by email at dorantes.michael@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

I. Transportation Conformity

II. Background and State Submittal
III. The EPA’s Evaluation

IV. Summary of Our Proposed Action
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V. Statutory and Executive Order Reviews

I. Transportation Conformity

Transportation conformity is required
under section 176(c) of the CAA to
ensure that federally supported
highway, transit projects, and other
activities are consistent with (““‘conform
to”’) the purpose of the SIP. Conformity
to the purpose of the SIP means that
transportation activities will not cause
new air quality violations, worsen
existing violations, or delay timely
attainment of the relevant national
ambient air quality standards (NAAQS).
Transportation conformity currently
applies to areas that are designated
nonattainment, and to areas that have
been redesignated to attainment after
1990 (maintenance areas) with plans
developed under section 175A of the
Act. This applies for the following
transportation-related criteria
pollutants: ozone, fine and coarse
particulate matter (PM» s and PM,o),
carbon monoxide (CO), and nitrogen
dioxide (NO,), as well as criteria
pollutant precursors. The transportation
conformity regulation is found in 40
CFR part 93 and provisions related to
conformity SIPs are found in 40 CFR
51.390.

On November 24, 1993, the EPA
promulgated the federal transportation
conformity criteria and procedures
(“conformity rule”’). Among other
things, the conformity rule required
states to address all of its provision in
their SIPs (“conformity SIPs”).1 The
requirements were subsequently revised
on August 10, 2005, when the “Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users” (SAFETEA-LU) was signed into
law. SAFETEA-LU revised section
176(c) of the CAA’s transportation
conformity provisions. One of the
changes streamlined the requirements
for conformity SIPs. Under SAFETEA—
LU, states are required to address and
tailor only three sections of the
conformity rule in their conformity
SIPs: 40 CFR 93.105, 40 CFR
93.122(a)(4)(ii), and 40 CFR 93.125(c).
These sections address consultation
procedures (40 CFR 93.105); written
commitments to control measures that
are not included in a metropolitan
planning organization’s (MPO’s)
transportation plan and transportation
improvement program that must be
obtained prior to a conformity
determination, and the requirement that
such commitments, when they exist,
must be fulfilled (40 CFR
93.122(a)(4)(ii)); and written
commitments to mitigation measures

158 FR 62188 (November 24, 1993).

that must be obtained prior to a project-
level conformity determination, and the
requirement that project sponsors must
comply with such commitments, when
they exist (40 CFR 93.125(c)). In general,
states are no longer required to submit
conformity SIP revisions that address
the other sections of the conformity rule
but may elect to include any other
provision of 40 CFR part 93, subpart A.2
These changes took effect when
SAFETEA-LU was signed into law.

II. Background and State Submittal

For transportation planning purposes,
the San Francisco Bay Area is defined
as the nine California counties of
Alameda, Contra Costa, Marin, Napa,
San Francisco, San Mateo, Santa Clara,
Solano, and Sonoma. Transportation
planning in the San Francisco Bay Area
is conducted by the Metropolitan
Transportation Commission (MTC).3 As
the San Francisco Bay Area MPO, the
MTC develops regional transportation
plans and transportation improvement
plans for the area. By contrast, for air
quality planning purposes, the San
Francisco Bay Area is defined as all the
same counties, except the eastern
portion of Solano County and the
northern half of Sonoma County are
excluded. This planning area is
designated as nonattainment for several
8-hour ozone NAAQS and for the 2006
PM, s standard.4 A portion of the San
Francisco Bay Area, referred to as
“urbanized areas,”” was redesignated
from nonattainment to attainment for
the CO NAAQS in 1998. The areas
within the San Francisco Bay Area, but
outside the ‘““urbanized areas,” were
designated as unclassifiable/attainment
for the CO NAAQS. The San Francisco
Bay Area is considered unclassifiable/
attainment for the other NAAQS.5

On December 16, 1996, the Governor’s
designee for SIP submittals, the
California Air Resources Board (CARB),
submitted “The San Francisco Bay Area
Transportation Air Quality Conformity
Protocol—Conformity Procedures” and
“The San Francisco Bay Area
Transportation Air Quality Conformity
Protocol—Interagency Consultation
Procedures,” together referred to as the
“San Francisco Bay Area conformity SIP
submittal” to the EPA. The EPA
approved the San Francisco Bay Area
conformity SIP submittal on October 21,
1997.6

240 CFR 51.390(b).

3 California Government Code section 66500 et
seq.

440 CFR 81.305.

51d.

662 FR 54587 (October 21, 1997).

Following SAFETEA-LU’s enactment
in 2005, the co-lead agencies for air
quality planning in the San Francisco
Bay Area, i.e., Bay Area Air Quality
Management District (BAAQMD), the
MTC, and Association of Bay Area
Governments (ABAG), revised the San
Francisco Bay Area conformity SIP to
reflect the SAFETEA-LU changes and to
clarify interagency consultation
procedures. The revisions, referred to as
the Transportation Air Quality
Conformity Protocol, were adopted by
the BAAQMD Board of Directors on July
19, 2006, by the ABAG Executive Board
on July 20, 2006, and by the MTC on
July 26, 2006. The MTC subsequently
sent the transportation conformity
protocol to CARB. On December 20,
2006, CARB adopted the transportation
conformity protocol as a revision to the
California SIP and submitted the
protocol to the EPA for approval. The
EPA approved the SIP revision on
October 12, 2007.7

The eastern portion of Solano County
is in the Sacramento Metropolitan air
quality planning area, which is also
designated nonattainment for the same
8-hour ozone and PM, s NAAQS as the
San Francisco Bay Area. For the
Sacramento Metropolitan area,
transportation planning is conducted by
the Sacramento Area Council of
Governments (SACOG).

Effective May 12, 1994, the MTC and
SACOG entered into the original
“Memorandum of Understanding
between the Metropolitan
Transportation Commission and the
Sacramento Area Council of
Governments” to establish an agreement
regarding Federal conformity
procedures and programming of Federal
Congestion Mitigation and Air Quality
(CMAQ) funds in Solano County. The
MTC and SACOG then amended the
original Memorandum of Understanding
(MOU) in 2004 to provide clarity
regarding their responsibilities during a
conformity lapse.

The MTC and SACOG updated the
Memorandum of Understanding
between the two agencies (“revised
MTC-SACOG MOU” or “revised
MOU”) again in 2018. The MTC
approved resolution No. 2611, Revised,
on July 6, 2018, and MTC’s and
SACOG’s executive directors executed
the MOU on September 11, 2018.8 To
provide further clarification regarding
the updated coordination between the
MTC and SACOG, the BAAQMD, the

772 FR 58013 (October 12, 2007).

8 Metropolitan Transportation Commission
Resolution No. 2611. Revised, MTC/Sacramento
Area Council of Governments (SACOG)
Memorandum of Understanding (MOU) for Air
Quality Planning in Eastern Solano County.
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MTGC, and ABAG proposed further
revisions to the San Francisco Bay Area
Transportation Air Quality Conformity
Protocol (“revised transportation
conformity protocol” or “revised
protocol”’). On February 26, 2020, MTC
adopted a resolution approving the
revisions.? Following the MTC’s
adoption of the resolution, the
BAAQMD adopted the revisions on
March 4, 2020,1° and ABAG adopted the
revisions on April 23, 2020.1* The
BAAQMD then submitted the revisions
to CARB for approval on June 11,
2020.12 CARB subsequently adopted the
revised protocol on May 6, 2021,13 and
submitted it the EPA for approval on
May 17, 2021.14

The most recent revision to the
transportation conformity protocol
supersedes the 2006 revision and is the
subject of this proposed action. The
revised protocol largely retains the
content of the previous protocol
adopted in 2006 but contains revisions
explicitly reflecting the revised MOU
language along with some other content
changes. A notable revision is the
addition of a new standalone section
(“Section X”), entitled ‘“Addressing
Activities and Emissions that Cross
MPO Boundaries.” Section X retains
relevant text from the previous
transportation conformity protocol and
references revisions made within the
revised MTC-SACOG MOU that clarify
MTC and SACOG roles and

9 Metropolitan Transportation Commission
Resolution No. 3757, “Re: Approval of San
Francisco Bay Area Transportation Air Quality
Conformity Protocol,” February 26, 2020.

10 BAAQMD Board of Directors Regular Meeting
Agenda Item #6 and BAAQMD Board of Directors
Regular Meeting Approved Minutes, March 4, 2020.

11 ABAG Executive Board Resolution No. 04—
2020, “‘Authorizing Approval of Proposed Final San
Francisco Bay Area Transportation Air Quality
Conformity Protocol and Interagency Consultation
Procedures,” April 23, 2020.

12 Letter from Jack P. Broadbent, Executive Officer
and Air Pollution Control Officer, BAAQMD, to
Richard Corey, Executive Officer, CARB. Re: San
Francisco Bay Area State Implementation Plan
Amended Transportation Air Quality Conformity
Protocol (Dated June 11, 2020).

13 CARB Executive Order R—20-005, “Approval of
the Amended San Francisco Bay Area
Transportation Air Quality Conformity Protocol as
a Revision to the California State Implementation
Plan,” approved May 6, 2021.

14Tn addition to other supporting documents, the
submittal package included the following
documents: “San Francisco Bay Area
Transportation Air Quality Conformity Protocol,
Revised: February 26, 2020; Amended and Restated
Memorandum of Understanding Between The
Metropolitan Transportation Commission and The
Sacramento Area Council of Governments,
(September 11, 2018); Letter dated May 6, 2021,
(submitted electronically May 17, 2021), from
Richard W. Corey, Executive Officer, CARB, to
Deborah Jordan, Acting Regional Administrator,
EPA Region IX, Subject: “San Francisco Bay Area
State Implementation Plan Amended
Transportation Air Quality Conformity Protocol.”

responsibilities related to updated
Federal transportation air quality
requirements. These address the
responsibilities related to the
programming of Federal CMAQ funds,
coordination between the MTC and
SACOG when exchanging travel data for
emissions inventories, and coordination
between the MTC and SACOG when
conducting project-level and regional
conformity, including procedures to
follow in the event of a conformity lapse
and considerations for new PM, s hot-
spot analysis requirements.

The updated SIP revision that CARB
submitted to the EPA consisted of the
revised transportation conformity
protocol, as well as documents from the
MTC, ABAG, the BAAQMD, and CARB
adopting the revisions. In November
2019, the BAAQMD and ABAG
delegated authority to the MTC to
conduct a public hearing on the
proposed conformity protocol.1® The
MTC provided notice of a 30-day public
comment period beginning on December
27,2019,16 and held a public hearing on
January 10, 2020, on the revised
protocol.?” The MTC received no
comments other than a suggested non-
substantive edit from the EPA.

III. The EPA’s Evaluation

We have reviewed the submittal to
ensure consistency with the Clean Air
Act and with EPA regulations (40 CFR
part 93 and 40 CFR 51.390) governing
state procedures for transportation
conformity and interagency consultation
and have concluded that the submittal
is approvable. The public comment
period and hearing the MTC held for
this SIP revision satisfies the
requirements of CAA section 110(1) and
40 CFR 51.102. Additional details of our
review are set forth in a technical
support document (TSD), which has
been included in the docket for this
proposed rulemaking. Specifically, in
our TSD, we identify how the submitted
procedures satisfy our requirements
under 40 CFR 93.105 for interagency
consultation with respect to the
development of transportation plans
and programs, SIPs, and conformity

15 Letter from Jack P. Broadbent, Executive Officer
and Air Pollution Control Officer, BAAQMD, to
Richard Corey, Executive Officer, CARB. Re: San
Francisco Bay Area State Implementation Plan
Amended Transportation Air Quality Conformity
Protocol (Dated June 11, 2020).

16 Metropolitan Transportation Commission
Notice of Public Hearing: “‘Draft Bay Area
Transportation Air Quality Conformity Protocol
(MTGC Resolution No. 3757 Revised).”

17 Metropolitan Transportation Commission,
Planning Committee, ‘Public Hearing: MTC
Resolution No. 3757, Revised: Draft Bay Area
Transportation Air Quality Conformity Protocol,”
January 10, 2020.

determinations, the resolution of
conflicts, the provision of adequate
public consultation, and our
requirements under 40 CFR
93.122(a)(4)(ii) and 93.125(c) for
enforceability of control measures and
mitigation measures.

IV. Summary of Our Proposed Action

In accordance with section 110(k) of
the Act, and for the reasons set forth in
Section III of this document, the EPA is
proposing to approve the “San
Francisco Bay Area Air Quality
Conformity Protocol—Conformity
Procedures and Interagency
Consultation Procedures” as a revision
to the California SIP.

If we finalize our action as proposed,
the revised protocol adopted by the
BAAQMD on March 4, 2020, by ABAG
on April 23, 2020, and by the MTC
February 26, 2020, then adopted on May
6, 2021, and submitted to the EPA on
May 17, 2021 by CARB, will be
incorporated into the San Francisco Bay
Area portion of the California SIP, and
thereby replace the previous version of
the revised protocol approved on
October 11, 2007.

The EPA is soliciting public
comments on the issues discussed in
this document. We will accept
comments from the public on this
proposal until August 28, 2023, and will
consider comments before taking final
action.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
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under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it proposes to approve a state
program;

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA.

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
‘“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. The EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” The EPA
further defines the term fair treatment to
mean that “no group of people should
bear a disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The air agency did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. The EPA did not perform an
EJ analysis and did not consider EJ in
this action. Due to the nature of the
proposed action being taken here, this
action is expected to have a neutral to
positive impact on the air quality of the
affected area. Consideration of EJ is not
required as part of this proposed action,
and there is no information in the
record inconsistent with the stated goal
of E.O. 12898 of achieving
environmental justice for people of

color, low-income populations, and
Indigenous peoples.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental Relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 17, 2023.
Martha Guzman Aceves,
Regional Administrator, Region IX.
[FR Doc. 2023-15498 Filed 7-26-23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 98

Request for Information: Meeting the
Child Care Needs in Tribal Nations

AGENCY: Office of Child Care (OCC),
Administration for Children and
Families (ACF), Department of Health
and Human Services (HHS).

ACTION: Request for information.

SUMMARY: The Office of Child Care
invites public comment on the rules and
regulations of the Tribally administered
Child Care and Development Fund
(CCDF) program as part of the
Administration for Children and
Families’ (ACF) commitment to creating
partnerships with Tribal Nations to
identify and implement solutions that
transcend traditional program
boundaries. As part of that commitment,
OCC seeks input on the requirements,
regulations, and processes for Tribal
Nations that administer CCDF. This
Request for Information (RFI)
specifically seeks public comment on
the following topics of the Tribal child
care program—CCDF Funding Policies
for Tribes, CCDF Administration,
Improving Families’ Access to Child

Care, and Increasing Child Care Supply
in Tribal Communities—but input on
any aspect of the Tribally administered
CCDF program is welcome. OCC will
host a Tribal consultation during the
RFI public comment period.

DATES: To be considered, public
comments must be received
electronically no later than January 2,
2024.

ADDRESSES: Public comments should be
submitted online at https://
www.regulations.gov or by email to
OCCTribal@acf.hhs.gov. All
submissions received must include the
docket number ACF-2023—-0004 for
“Request for Information: Meeting the
Child Care Needs in Tribal Nations.” All
comments received are a part of the
public record and will be posted for
public viewing on https://
www.regulations.gov, without change.
That means all personal identifying
information (such as name or address)
will be publicly accessible. Please do
not submit confidential information, or
otherwise sensitive or protected
information. We accept anonymous
comments. If you wish to remain
anonymous, enter “N/A” in the required
fields.

FOR FURTHER INFORMATION CONTACT:
Megan Campbell, Office of Child Care,
202—-690-6499. Telecommunications
Relay users may dial 711 first. Email
inquiries to megan.campbell@
acf.hhs.gov.

SUPPLEMENTARY INFORMATION:

Background

There are approximately half a
million Native children under the age of
13 in the United States, and nearly half
are below the age of five.! In fiscal year
(FY) 2023, 265 Tribal Lead Agencies
received CCDF grants totaling $557
million toward Tribal child care. The
Child Care and Development Block
Grant (CCDBG) Act of 2014 (the Act), 42
U.S.C. 9857 et seq., and the CCDF
regulations (45 CFR part 98), which
together govern CCDF, aim to promote
families’ financial stability and foster
healthy child development by helping
families afford child care and improving
the quality of child care for all children.

The Act does not explicitly apply
most of its provisions to the Tribal
program, so with some exceptions and
within certain parameters, the Secretary
of Health and Human Services (the
Secretary) has the authority to

1Smith, L. and Rosen, S. (2022). Righting a
wrong: Advancing equity in child care funding for
American Indian & Alaska Native families.
Washington, DC: Bipartisan Policy Center. https://
bipartisanpolicy.org/download/?file=/wp-content/
uploads/2022/04/BPC-Tribal-Report_RV5.pdyf.


https://bipartisanpolicy.org/download/?file=/wp-content/uploads/2022/04/BPC-Tribal-Report_RV5.pdf
https://bipartisanpolicy.org/download/?file=/wp-content/uploads/2022/04/BPC-Tribal-Report_RV5.pdf
https://bipartisanpolicy.org/download/?file=/wp-content/uploads/2022/04/BPC-Tribal-Report_RV5.pdf
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:megan.campbell@acf.hhs.gov
mailto:megan.campbell@acf.hhs.gov
mailto:OCCTribal@acf.hhs.gov
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determine many of the CCDF
requirements for Tribal Lead Agencies.
With this RFI, OCC is seeking public
comment on whether existing CCDF
requirements, regulations, and processes
are appropriate for Tribal Nations to
implement CCDF in a manner that best
meets the needs of the children,
families, and child care providers in
their communities and that properly
recognizes the principals of strong
government-to-government
relationships and Tribal sovereignty. We
seek feedback on whether changes to
rules and/or processes are needed to
improve implementation of Tribal CCDF
programs.

We recognize that any changes made
to Tribal regulations or other
requirements must be made with input
and consultation from Tribal Nations
and organizations that receive CCDF
funding. This RFI is being issued with
ACF’s Principles for Working with
Federally Recognized Tribes 2 in mind,
including the promotion and
sustainability of strong government-to-
government relationships, Indian self-
determination, Tribal sovereignty, and
transparency in ACF’s actions as public
servants. This RFI is also aligned with
President Biden’s 2021 Initiative on
Advancing Educational Equity,
Excellence, and Economic Opportunity
for Native Americans; 3 his
Memorandums on Tribal Consultation
and Strengthening Nation-to-Nation
Relationships 4 and Uniform Standards
for Tribal Consultationxe; 5 and
Executive oerders on Increasing Access
to High-Quality Care and Supporting
Caregivers,® and Advancing Racial
Equity and Support for Underserved
Communities Through the Federal
Government,” and Further Advancing
Racial Equity and Support for

2 Administration for Children and Families (ACF)
Principles for Working with Federally Recognized
Tribes https://www.acf.hhs.gov/sites/default/files/
documents/revised_acf_princips_
032317.pdffnocache=1490367914num;:~:text=
ACF%20establishes % 20these % 20principles
% 20in, professionalism % 2C % 20integrity % 2C%20
and % 20stewardship.

3Executive Order 14049. October 11, 2021.
https://www.govinfo.gov/content/pkg/DCPD-
202100841/pdf/DCPD-202100841.pdf.

4Memorandum on Tribal Consultation and
Strengthening Nation-to-Nation Relationships.
January 26, 2021. https://www.govinfo.gov/content/
pkg/DCPD-202100091/pdf/DCPD-202100091.pdf.

5Memorandum on Uniform Standards for Tribal
Consultation. November 3, 2022. https://
www.whitehouse.gov/briefing-room/presidential-
actions/2022/11/30/memorandum-on-uniform-
standards-for-tribal-consultation/.

6 Executive Order 14095. April 18, 2023. https://
www.govinfo.gov/content/pkg/DCPD-202300309/
pdf/DCPD-202300309.pdf.

7 Executive Order 13985. January 20, 2021.
https://www.govinfo.gov/content/pkg/DCPD-
202100054/pdf/DCPD-202100054.pdf.

Underserved Communities through the
Federal Government.8 In the Executive
order on Increasing Access to High-
Quality Care and Supporting Caregivers,
President Biden specifically calls for,
“removing barriers and providing the
funding needed for Tribal Nations to
effectively provide high-quality child
care and long-term care” ® and calls on
the Secretary to, “review existing
policies to identify opportunities—
including among Tribal communities—
to increase the capacity of community
care entities by providing operational
support to these networks of
providers.” ©

What We Are Looking for in Public
Comments

Through this RFI, the OCC is seeking
input from Tribal leaders, Tribal
program administrators, and others who
are impacted directly by the Tribal
CCDF requirements. We also welcome
input from service providers, current
federal and non-federal technical
assistance providers, national
organizations, researchers,
philanthropy, families, and community
members.

Responses to this RFI will inform
ongoing and future efforts to improve
the ways in which the OCC administers
the CCDF Tribal program, including
potential regulatory changes, to meet the
needs of children, families, and
communities within Tribal Nations.
This RFI is for information and planning
purposes only and should not be
construed as a solicitation for
applications or as an obligation on the
part of ACF or HHS. We also note that
changes in policy requiring revisions to
statute or regulations will require
further appropriate processes to
effectuate, which may entail
Congressional action or rulemaking
procedures.

We recommend that respondents
address the questions listed below, but
input on any aspect of the Tribally
administered CCDF program is
welcome. Commenters do not need to
address every question and should focus
on those where commenters have
relevant expertise or experience.
Commenters should identify the
question to which they are responding
by indicating the corresponding letter
and number(s). We request commenters
who identify barriers or policies to
indicate the source/level (e.g., federal,
state, local) of the barrier or policy, as

8 Executive Order 14091. February 16, 2023.
https://www.govinfo.gov/content/pkg/FR-2023-02-
22/pdf/2023-03779.pdf.

9Executive Order 14095. April 18, 2023. https://
www.govinfo.gov/content/pkg/DCPD-202300309/
pdf/DCPD-202300309.pdf.

well as the types of child care providers
(e.g., centers, family child care homes)
that are impacted.

CCDF Funding Policies for Tribes

A. Triennial Child Count and Service
Area

OCC seeks public comment on the
CCDF rules and regulations related to
the triennial child count and defined
service area. Every three years as part of
the triennial plan submission, Tribal
Lead Agencies submit the number of
children that will be counted as the
basis for funding formulas, as well as
their definition of Indian Child and
Indian Reservation or Service Area
(otherwise referred to as the “child
count” (45 CFR 98.81(b)(4)) to receive
CCDF funds. Tribal Lead Agencies have
flexibility to determine the methodology
and data sources used for their child
count. Additional information about
these requirements can be found in the
Child Count and Tribal Early Learning
Initiative (TELI) Program Instructions
(CCDF-ACF-PI-2022-03).

Regulations allow Tribal Lead
Agencies to include children from other
Tribes in their count, provided they are
from federally recognized Tribes and
there is no duplication in counts across
overlapping or neighboring service
areas, which are on or near a reservation
(except Tribes in Alaska, California, and
Oklahoma) (45 CFR 98.80(e)). CCDF
requires the service area to be “on or
near” a reservation, and OCC has
specified through the above-referenced
policy guidance that “on or near” refers
to a geographic proximity to the borders
of a tribe’s reservation.

A tribe with fewer than 50 children
under age 13 may participate in a
consortium of eligible Tribes if the
consortium demonstrates authorization
from each participating tribe, including
a letter for each participating tribe that
the consortia can act and receive
funding on their behalf (45 CFR
98.80(c). This demonstration is required
initially and every three years.

Request for Information
A1. Child Count

OCC seeks input on whether the
current requirements for the triennial
child count work well for Tribal Lead
Agencies and if there are changes to the
child count requirements that would
better support the implementation of
Tribal CCDF programs. We also request
input on what changes to child care
rules, guidance, and/or the role of the
federal office, if any, would enable a fair
and equitable child count process for all
Tribal Nations.


https://www.acf.hhs.gov/sites/default/files/documents/revised_acf_princips_032317.pdf?nocache=1490367914num;:%E2%88%BC:text=ACF%20establishes%20these%20principles%20in,professionalism%2C%20integrity%2C%20and%20stewardship
https://www.govinfo.gov/content/pkg/DCPD-202300309/pdf/DCPD-202300309.pdf
https://www.govinfo.gov/content/pkg/DCPD-202300309/pdf/DCPD-202300309.pdf
https://www.govinfo.gov/content/pkg/DCPD-202300309/pdf/DCPD-202300309.pdf
https://www.govinfo.gov/content/pkg/DCPD-202300309/pdf/DCPD-202300309.pdf
https://www.govinfo.gov/content/pkg/DCPD-202300309/pdf/DCPD-202300309.pdf
https://www.govinfo.gov/content/pkg/DCPD-202300309/pdf/DCPD-202300309.pdf
https://www.govinfo.gov/content/pkg/DCPD-202100841/pdf/DCPD-202100841.pdf
https://www.govinfo.gov/content/pkg/DCPD-202100841/pdf/DCPD-202100841.pdf
https://www.govinfo.gov/content/pkg/DCPD-202100091/pdf/DCPD-202100091.pdf
https://www.govinfo.gov/content/pkg/DCPD-202100091/pdf/DCPD-202100091.pdf
https://www.govinfo.gov/content/pkg/DCPD-202100054/pdf/DCPD-202100054.pdf
https://www.govinfo.gov/content/pkg/DCPD-202100054/pdf/DCPD-202100054.pdf
https://www.govinfo.gov/content/pkg/FR-2023-02-22/pdf/2023-03779.pdf
https://www.govinfo.gov/content/pkg/FR-2023-02-22/pdf/2023-03779.pdf
https://www.acf.hhs.gov/sites/default/files/documents/revised_acf_princips_032317.pdf?nocache=1490367914num;:%E2%88%BC:text=ACF%20establishes%20these%20principles%20in,professionalism%2C%20integrity%2C%20and%20stewardship
https://www.whitehouse.gov/briefing-room/presidential-actions/2022/11/30/memorandum-on-uniform-standards-for-tribal-consultation/
https://www.whitehouse.gov/briefing-room/presidential-actions/2022/11/30/memorandum-on-uniform-standards-for-tribal-consultation/
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A2. Consortia

OCC seeks input on the current
requirements for Tribal CCDF consortia,
including whether there are barriers or
challenges for identifying the methods
or data sources for consortia child
count. We also seek input on the
benefits and/or burdens to how Tribes
must demonstrate they authorize the
consortium to receive funds and act on
their behalf.

A3. Service Area

OCC seeks input on whether the
definition or parameters of “service
area” enables Tribal Lead Agencies to
meet the child care needs for Native
families in their area and whether and
what changes to the requirements for
defining service area would help ensure
a fair and equitable process for all Tribal
Nations.

B. Allocation Sizes

The preamble of the 2016 CCDF Final
Rule established thresholds for the three
categories of Tribal Lead Agencies based
upon funding allocations, which have
remained unchanged: small (less than
$250,000), medium ($250,000 to $1
million), or large (more than $1 million)
(FR 67536—6). While all Tribal Lead
Agencies are subject to health and safety
requirements and quality spending
minimums, Tribal Lead Agencies with
small allocations operate under a
smaller number of CCDF requirements
and complete an abbreviated CCDF plan
compared to Tribes with medium and
large allocation (45 CFR 98.81 & 98.83).
These modified requirements are meant
to account for implementation and
structural variance that arise from a
small award size and fewer services.
Tribal Lead Agencies with medium and
large allocations must meet more
requirements, provide direct services,
and complete a full CCDF plan.

Annual appropriations for Tribal Lead
Agencies increased from $137 million in
FY 2017 to $557 million in FY 2023.
While the total amount allotted to
Tribes has dramatically increased since
the publication of the 2016 Final Rule,
the allocation size thresholds have
remained the same. We acknowledge
that any changes to allocation size
thresholds could have significant
implications for Tribal Lead Agencies
and their programming.

Request for Information

B. OCC seeks input on whether the
current thresholds for Tribes with small,
medium, and large allocations and the
corresponding requirements are still
appropriate or if changes are warranted.
OCC is requesting information whether

and what changes in tiered
requirements for each allocation size
would better support the
implementation of the CCDF program
and better serve the needs of Tribal
Nations.

C. Tribal CCDF Plan

Every three years, Tribal Lead
Agencies are required to submit a CCDF
plan as a condition to receive annual
CCDF funds (45 CFR 98.17 & 98.81(a)).
Prior to CCDF plan submission, OCC
provides a CCDF plan preprint outlining
the applicable regulations and
requirements with instructions on how
to address each plan item or question.
OCC also provides training and
technical assistance on how to develop
and submit the triennial plan.

Request for Information

C. OCC seeks feedback on how the
Tribal CCDF plan submission supports
or interferes with implementation of the
CCDF program. Does the three-year plan
cycle process support implementation
or create barriers or challenges? Is there
anything specifically challenging or
burdensome about drafting or creating
the Tribal CCDF plan? Are changes to
the Tribal plan needed to better support
Tribal CCDF program administration? If
so, how?

D. Discretionary Base Amount

Tribal Lead Agency CCDF allocations
are based on a discretionary base
amount set by the Secretary, as well as
a discretionary and mandatory amount
based on the number of children
submitted in the child count (45 CFR
98.61(c) & 98.62(b) through (c)). The
base amount is not subject to the
administrative cost limitations nor the
quality expenditure requirement
discussed below and can be used on any
allowable CCDF expenditure (45 CFR
98.83(h)). The discretionary base
amount is not regulatory and was
originally established in the preamble to
the 1998 CCDF Final Rule (63 FR 39978)
and was increased in the preamble to
the 2016 Final Rule (81 FR 67544).
Beginning in FY 2017, the base amount
increased from $20,000 to $30,000 to
account for inflation that eroded the
value of the base amount since it was
originally established in 1998.

Request for Information

D. OCC is seeking input on whether
the current base amount for
discretionary funds has created barriers,
challenges, or worked well for Tribal
Lead Agencies. We are interested to
know whether a different base amount
would better support the
implementation of Tribal CCDF

programs and whether a change to the
discretionary base amount would
expand opportunity and access to child
care services in Tribal Nations and their
communities.

CCDF Administration

E. Early Childhood and Related Systems
Coordination

CCDF Tribal Lead Agencies are
required to coordinate services with
other Tribal, federal, state, and/or local
child care and early childhood
development programs with agencies
responsible for public health,
employment services/workforce
development, public education, the
Temporary Assistance for Needy
Families program (42 U.S.C. 601 et seq.),
etc. at a minimum (45 CFR 98.82(b)).
However, Tribes have indicated there
are multiple challenges related to
coordination of Tribal early childhood
services, including conflicting
requirements, difficulties in tracking
funding separately, and lack of a
cohesive vision.

Request for Information

E. OCC seeks input on what barriers
interfere with Tribal Lead Agencies
coordinating CCDF with other early
childhood programs, like Head Start,
preschool funds offered through state or
local resources, and home visiting, as
well as with other related programs like
the Individuals with Disabilities
Education Act Part C and Part B, Child
and Adult Child Care Food Program and
the Women, Infants, and Children
program in a manner that supports
Tribal program goals. OCC is
specifically interested in the ways in
which Tribes currently or would like to
braid, blend, and layer funding from
multiple early childhood federal
funding streams in order to create
culturally appropriate and high-quality
early childhood settings and specific
barriers to doing so.

F. Spending Requirements

CCDF regulations includes three types
of set-asides for how funds must be
spent. First, Tribal Lead Agencies with
medium and large allocations must
spend at least 70 percent of their
discretionary CCDF funds (excepting the
base amount) on direct services, which
is based on total expenditures after
reserving funds for quality and
administration (45 CFR 98.50(f)(2) &
98.83(g)). The 70 percent minimum does
not apply to Tribes with small
allocation, which are not required to
spend CCDF on direct services (45 CFR
98.83(f)). This minimum set-aside
ensures CCDF is mainly spent on
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helping parents afford child care, but
OCC has heard concerns that it can be

a barrier for some Tribal Nations to
make needed child care system
investments that, if unaddressed, limit
families’ ability to use child care
assistance. Second, all Tribal Lead
Agencies have a 15 percent cap on
administrative expenditures (45 CFR
98.83(i). All funds except those received
through the discretionary base amount
($30,000) are subject to this limitation.
Third, CCDF requires all Tribal Lead
Agencies to spend no less than nine
percent of their total CCDF expenditures
on quality improvement activities (45
CFR 98.50(b)(1) & 98.83(g)(1)). Tribes
with medium and large allocation are
required to spend an additional 3
percent on activities to improve the
quality and supply of care for infants
and toddlers (45 CFR 98.50(b)(2) &
98.83(g)(2)). While any Tribal Lead
Agency can spend more than nine
percent of their funds on quality
activities, quality activities do not count
toward direct services.

Request for Information
F1. Direct Services Minimum

OCC requests comment on whether
the 70 percent direct service spending
requirement for discretionary funds
creates challenges for Tribal Lead
Agencies and if there are alternative
policies that would better meet Tribes’
child care needs. We also seek feedback
on whether any of the spending
requirements (for direct services, quality
activities, and/or administrative
expenses) inhibit opportunities and
access to child care and early learning
services in Tribal Nations.

F2. Administrative Cap

OCC requests comment on whether
the 15 percent administrative cap
inhibits Tribal implementation of the
CCDF program and if so, the changes
that would facilitate the Tribal Lead
Agency better meeting the purposes of
the program.

F3. Quality Set-Aside

OCC requests comment on any
barriers or challenges the quality set-
aside may pose to Tribes implementing
their child care program.

G. Construction and Major Renovation
of Child Care Facilities

With approval from ACF, CCDF Tribal
Lead Agencies may use CCDF funds for
the construction and/or major
renovation of child care facilities (45
CFR 98.84 (a)). Construction or major
renovation funds must be set-aside from
the Tribal Lead Agency’s current grant
year’s CCDF allocation and must be

liquidated by the end of the second
fiscal year following the fiscal year the
grant is awarded (45 CFR 98.84(e)). This
policy provides three years to fully
liquidate funds. Funds set aside for
construction or major renovation may
also pay for a modular unit, including
the costs of buying and installing the
unit, if the unit is fixed to the land. A
Tribal Lead Agency must demonstrate
that adequate child care facilities are not
otherwise available and that the lack of
facilities will inhibit future program
operations (45 CFR 98.84(b)). The Tribal
Lead Agency must also show that after
the construction or renovation is
complete, either the level of direct child
care services will increase or the quality
of child care services will improve.

Tribes may use set-aside funds to
construct or renovate a facility that
services more than the CCDF program,
however, a cost allocation plan that
ensures proportionate cost sharing must
be in place.

Request for Information

G. Please describe specific challenges
or barriers Tribal Lead Agencies have
experienced with the requirements for
construction or major renovation. We
seek feedback on CCDF rules for
prioritizing, planning, developing, and/
or building child care facilities. We also
specifically seek input on barriers to
building a facility that will serve more
than the CCDF program, such as
facilities jointly funded by Head Start
and CCDF.

H. Obligation and Liquidation Deadlines

Tribal Lead Agencies must obligate, or
legally commit, all funds by the end of
the fiscal year (September 30th)
following the fiscal year the funds were
initially awarded (approximately two
years) (45 CFR 98.60(e)(1)). Obligated
funds must be liquidated within the
next fiscal year (approximately three
years) (45 CFR 98.60(e)(2)). Any funds
that remain unobligated or unliquidated
by these deadlines are returned to the
Department of Treasury. Financial
information regarding obligated and
liquidated funds are reported through
the ACF—-696T form.10

We acknowledge the rapid influx of
Tribal funding since 2017, in
combination with these deadlines,
created a burden for many Tribal Lead
Agencies in spending funds within the
time allotted. This led to many requests
for extension of the obligation and
liquidation periods through temporary
fiscal waivers—including for COVID

10 CCDF—ACF-PI-2022—-08. November 2, 2022.
https://www.acf.hhs.gov/occ/policy-guidance/ccdf-
acf-pi-2022-08.

supplemental funds, discretionary
funds, or construction and major
renovation funds—to allow more time to
manage and spend down the multiple
increased funding streams during a
short window of time.

Request for Information

H. We seek input on whether the
current obligation and liquidation
deadlines have created barriers or
challenges for implementation of CCDF
programs by Tribal Lead Agencies.

I. Reporting Requirements

Tribal Lead Agencies that receive
CCDF funds are required to submit an
aggregate report (ACF-700 Tribal
Annual Report 11) covering overall child
care services provided and a financial
report (ACF-696T Financial Reporting
Form for Tribal CCDF Lead Agencies 12)
on expenditures issued under CCDF
every year (45 CFR 98.65(i) & 98.70(c)).
These forms are subject to the
Paperwork Reduction Act, which
includes designated periods for Tribal
Lead Agencies and others to provide
public comment. Tribal Lead Agencies
will have additional opportunities to
comment on any changes to these forms
that may be proposed based on
responses to the RFI.

Request for Information

I. OCC seeks input on CCDF reporting
for Tribal Lead Agencies, including the
ACF-700 and/or the ACF-696T forms.
Please describe how they may create
barriers or challenges for Tribal Lead
Agencies and if the current reporting
requirements align with Tribal data
sovereignty. Please describe
recommended changes, including other
ways administrative and expenditure
data can be collected and reported.

J. Quality Activities in Tribal Child Care

Tribal Lead Agencies receive CCDF
funds to increase the quality of child
care and childhood development
programs and are required to report how
their funds and policies support quality
programming (45 CFR 98.53(a)). Quality
activities could include, but are not
limited to, training and professional
development, improving early learning
and development guidelines, or
supporting health and safety practices.
Tribal Lead Agencies also report how
their payment rates to providers support
quality, including cultural and

11 CCDF-ACF-PI-2022-09. October 31, 2022.
https://www.acf.hhs.gov/occ/policy-guidance/ccdf-
acf-pi-2022-09.

12 CCDF—ACF-PI-2022—-08. November 2, 2022.
https://www.acf.hhs.gov/occ/policy-guidance/ccdf-
acf-pi-2022-08.
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linguistic appropriateness (45 CFR
98.81(b)(5)).

Request for Information

J. Please describe the primary drivers
of child care quality in Tribal
communities or programs. OCC also
seeks feedback on any barriers or
challenges to improving quality as a
result of CCDF program requirements.

K. Tribal and State Coordination of
CCDF Programs

State CCDF programs may sometimes
intersect with the administration of
Tribal CCDF programs. Therefore, CCDF
requires States to be proactive and
timely in reaching out to the Tribal
officials for collaboration and are
required to describe how they
consulted, collaborated, and
coordinated with Tribes in their State
Plans (45 CFR 98.16(¢e)). The CCDF
regulations recognize the need for states
to conduct formal, structured
consultation with Tribal governments,
including Tribal leadership (45 CFR
98.10(f)). Many states and Tribes have
consultation policies and procedures in
place. Tribal Lead Agencies are subject
to health and safety as well as
monitoring requirements for providers
who receive CCDF funds (45 CFR
98.41(a) & 98.83(d)(2)). They have some
flexibility in determining which
monitoring requirements should apply
to child care providers (45 CFR
98.83(d)(2)). However, any alternative
approaches must be approved, and this
flexibility cannot be used to bypass
these requirements altogether. Rather,
Tribal Lead Agencies can introduce
strategies that are more culturally
appropriate or more financially feasible
for Native children, families, and child
care providers.

State Lead Agencies are subject to the
same health and safety requirements
and also must have child care licensing
requirements for child care providers
(45 CFR 98.40(a)(1)). State Lead
Agencies may require child care
providers to meet additional health and
safety standards or quality levels in
order to participate in the CCDF
program. Tribal Lead Agencies may use
their CCDF funds to pay child care
providers regulated by a State Lead
Agency rather than requiring a separate
set of Tribal health and safety
requirements or standards. Many Tribal
Lead Agencies pay state-licensed or
state-regulated providers with Tribal
CCDF funds to serve Tribal children.
Tribal Lead Agencies may accept state
subsidy payments at their Tribally
operated child care centers. In cases
where Tribally operated child care
centers accept state subsidy payments,

State Lead Agencies may require such
providers to meet their state-specific
health and safety requirements or
standards, which may result in the
Tribally operated child care center being
subject to the State-specific health and
safety requirements or their quality
improvement systems. However, state
licensing or regulation and quality
improvement systems may not be
culturally appropriate or relevant for
Native children, families, and child care
providers.

Request for Information

K. Please describe how state
administration of CCDF requirements
impact your Tribal Lead Agency’s
ability to administer your Tribal CCDF
program and meet the needs of Native
children and families.

Improving Families’ Access to Child
Care

L. Consumer Education

All Tribes are exempt from creating a
CCDF consumer education website
given the administrative cost of building
a website and the lack of reliable high-
speed internet in some Tribal areas (45
CFR 98.83(d)(1)(i)). However, Tribal
Lead Agencies with medium or large
allocations are required to meet some of
the CCDF consumer education
requirements, including maintaining a
parental complaint hotline,
disseminating certain information to
parents, providers, and the general
public on child care services, sharing
consumer-friendly and easily accessible,
provider-specific monitoring reports
and provider-specific consumer
education statement with a summary of
the Tribe’s health and safety policies.
Tribes with small allocations are exempt
from all consumer education
requirements.

Request for Information

L. OCC seeks input on the consumer
education information requirements for
Tribal Lead Agencies. Please describe if
the amount of consumer education
information that is required for Tribal
Lead Agencies creates any barriers or
challenges in program administration.
OCC also seeks feedback on the most
appropriate minimum information
about Tribal CCDF programs and
eligible providers that should be shared
with families and the general public, as
well as effective means for
communicating the information so that
they can make informed decisions. OCC
also welcomes feedback from families
participating in Tribally-administered
child care subsidy programs on current
consumer education resources and if

these resources promote transparency
and parent choice.

M. Eligibility

Tribal Lead Agencies with small
allocations can consider any Native
child under age 13 in the service area to
be eligible for child care services
automatically (referred to as “categorical
eligibility”’) (45 CFR 98.83(f)(8) &
98.81(b)(1)(i)), and many CCDF Tribal
Lead Agencies with small allocations
utilize this flexibility.

Tribal Lead Agencies with large or
medium allocations are subject to
standard eligibility requirements unless
the tribe’s median income is below a
level established by the Secretary, and
therefore to be eligible for CCDF
services, children must be under age 13,
reside with a family whose income does
not exceed 85 percent of the Grantee
Median Income (GMI), and reside with
parents who are working, attending a
job training or educational program (45
CFR 98.81(b)). To use categorical
eligibility, Tribal Lead Agencies with
large or medium allocations must
demonstrate their Tribal Median Income
is below 85 percent of State Median
Income, and that provision for services
is delivered to those with the highest
need. Most Tribal Lead Agencies meet
this requirement.

Request for Information

M. Please describe whether current
federal eligibility requirements are
appropriate for Tribal Lead Agencies
and what, if any, changes to current
federal eligibility requirements would
better support the implementation of
Tribal CCDF programs, including
coordination with other early care and
education programs. Please describe
whether changes to the eligibility
requirements are needed to expand
opportunity and access to child care and
early learning services to Tribal Nations
and communities.

Increasing Child Care Supply in Tribal
Communities

N. Early Childhood Workforce

ACF’s mission is to advance an early
childhood sector that meets the
developmental needs of, and that
creates equitable opportunities for,
children and families. This includes
supporting systems that attract, prepare,
support, and retain a qualified and
diverse work force. President Biden’s
Executive order on Increasing Access to
High-Quality Care and Supporting
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Caregivers 12 also calls for increasing
wages and benefits for staff, increasing
provider payment rates, and improved
access to mental health supports for the
workforce. CCDF provides significant
flexibility for Tribal Lead Agencies to
prioritize CCDF funds for the workforce.
OCC has heard from many Tribal Lead
Agencies that there are oftentimes
internal challenges to increasing CCDF
Tribally Operated Center teacher,
director, and staff wages and/or in
retaining qualified CCDF staff.

Request for Information

N1. Compensation. Please describe
specific challenges or barriers that CCDF
rules present for Tribal Lead Agencies
increasing child care staff wages,
benefits, and or provider payment rates.
Please describe what changes would
better support efforts to support the
Tribal child care workforce.

N2. Qualifications. Please provide
perspectives on child care workforce
qualifications and what makes for an
effective workforce. Please describe
specific challenges or barriers that CCDF
rules present for Tribal Lead Agencies
in preparing, supporting, and retaining
qualified CCDF staff.

O. Eligible Child Care Providers

Eligible child care providers under
CCDF include center-based child care
providers, family child care providers,
or in-home child care providers that are
subject to health and safety
requirements and monitoring and
enforcement procedures (45 CFR 98.2).
Relative providers are also eligible if
they are 18 years of age or older and
provide child care services only to
eligible children who are—by marriage,
blood relationship, or court decree—the
grandchild, great grandchild, sibling|s]
(if such provider lives in separate
residence), niece, or nephew of such
provider (45 CFR 98.2).

Request for Information

O. We seek feedback on how the
current requirements on eligible
providers support Tribal CCDF
programs and if they create barriers or
challenges for Tribal Lead Agencies. Are
there changes in the eligible provider
requirements that would better support
the implementation of Tribal CCDF
programs? Are there ways in which the
requirements on eligible providers
undermine Tribal sovereignty and self-
determination?

13 Executive Order 14095. April 18, 2023. https://
www.govinfo.gov/content/pkg/DCPD-202300309/
pdf/DCPD-202300309.pdf.

P. Comprehensive Background Checks

CCDF regulations require Tribes to
comply with the same background
check provisions as states and territories
(45 CFR 98.83(d)(3), but the Act does
not provide Tribes the legal authority to
conduct all checks, and Tribes face
unique challenges directly requesting
and accessing certain data. This lack of
statutory authority and access to
conduct certain checks impacts public
safety not only in Tribal communities
but across the United States.

Request for Information

P. We are seeking comment to better
understand challenges Tribal Nations
face to implement the CCDF background
check requirements. Please describe
challenges Tribal Nations face in the
implementation of comprehensive
background checks and
recommendations for addressing these
challenges while ensuring child safety.

Q. Other Topics

Please describe any other CCDF Tribal
regulations and processes that interfere
with Tribal Nations’ child care program
implementation and/or CCDF policies
or regulations not yet addressed in this
RFI and proposed solution(s).

Dated: July 24, 2023.

Ruth J. Friedman,

Director, Office of Child Care.

[FR Doc. 2023-15930 Filed 7—26-23; 8:45 am]
BILLING CODE 4184-87-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-HQ-ES-2023-0067;
FF09E22000 FXES1111090FEDR 234]

RIN 1018-BG69

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for the Fluminense Swallowtail,
Harris’ Mimic Swallowtail, and
Hahnel’s Amazonian Swallowtail

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
list two species and one subspecies of
Brazilian swallowtail butterflies as
endangered species under the
Endangered Species Act of 1973, as
amended (Act). Specifically, we are
proposing to list the Fluminense
swallowtail (Parides ascanius), Harris’

mimic swallowtail (Eurytides
(=Mimoides) lysithous harrisianus), and
Hahnel’s Amazonian swallowtail
(Parides hahneli), all butterflies
endemic to Brazil. After a review of the
best scientific and commercial
information available, we find that
listing all three swallowtails is
warranted. Accordingly, we propose to
list the Fluminense swallowtail, Harris’
mimic swallowtail, and Hahnel’s
Amazonian swallowtail as endangered
species under the Act. If we finalize this
rule as proposed, it would add these
species to the List of Endangered and
Threatened Wildlife and extend the
Act’s protections to these species.

DATES: We will accept comments
received or postmarked on or before
September 25, 2023. Comments
submitted electronically using the
Federal eRulemaking Portal (see
ADDRESSES, below) must be received by
11:59 p.m. eastern time on the closing
date. We must receive requests for a
public hearing, in writing, at the address
shown in FOR FURTHER INFORMATION
CONTACT by September 11, 2023.
ADDRESSES:

Written comments: You may submit
comments by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: https://
www.regulations.gov. In the Search box,
enter FWS-HQ-ES-2023-0067, which
is the docket number for this
rulemaking. Then, click on the Search
button. On the resulting page, in the
panel on the left side of the screen,
under the Document Type heading,
check the Proposed Rule box to locate
this document. You may submit a
comment by clicking on “Comment.”

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-HQ-ES-2023-0067, U.S. Fish and
Wildlife Service, MS: PRB/3W, 5275
Leesburg Pike, Falls Church, VA 22041-
3803.

We request that you send comments
only by the methods described above.
We will post all comments on https://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see
Information Requested, below, for more
information).

Availability of supporting materials:
Supporting materials, such as the
species status assessment report, are
available at https://www.regulations.gov
at Docket No. FWS-HQ-ES-2023-0067.
FOR FURTHER INFORMATION CONTACT:
Rachel London, Chief, Branch of
Delisting and Foreign Species,
Ecological Services Program, U.S. Fish
and Wildlife Service, MS: ES, 5275
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Leesburg Pike, Falls Church, VA 22041-
3803; telephone 703-358-2171.
Individuals in the United States who are
deaf, deafblind, hard of hearing, or have
a speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.

SUPPLEMENTARY INFORMATION:
Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other governmental
agencies, Native American Tribes, the
scientific community, industry, or any
other interested parties concerning this
proposed rule. We particularly seek
comments concerning:

(1) The species’ biology, range, and
population trends, including:

(a) Biological or ecological
requirements of the species, including
habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current ranges,
including distribution patterns and the
locations of any additional populations
of these species;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, their habitats,
or both.

(2) Threats and conservation actions
affecting these species, including:

(a) Factors that may be affecting the
continued existence of the species,
which may include habitat destruction,
modification, or curtailment;
overutilization; disease; predation; the
inadequacy of existing regulatory
mechanisms; or other natural or
manmade factors.

(b) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to these species.

(c) Existing regulations or
conservation actions that may be
addressing threats to these species.

(3) Additional information concerning
the historical and current status of these
species.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for, or opposition to, the
action under consideration without
providing supporting information,
although noted, do not provide
substantial information necessary to
support a determination. Section
4(b)(1)(A) of the Act (16 U.S.C.
1533(b)(1)(A)) directs that
determinations as to whether any
species is an endangered or a threatened
species must be made solely on the
basis of the best scientific and
commercial data available.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES.

If you submit information via https://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on https://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on https://www.regulations.gov.

Our final determinations may differ
from this proposal because we will
consider all comments we receive
during the comment period as well as
any information that may become
available after this proposal. Based on
the new information we receive (and, if
relevant, any comments on that new
information), we may conclude that one
or more of these species are threatened
instead of endangered, or we may
conclude that one or more of these
species do not warrant listing as either
endangered species or threatened
species. In our final rule, we will clearly
explain our rationale and the basis for
our final decisions, including why we
made changes, if any, that differ from
this proposal.

Public Hearing

Section 4(b)(5) of the Act (16 U.S.C.
1533(b)(5)) provides for a public hearing
on this proposal, if requested. Requests
must be received by the date specified
in DATES. Such requests must be sent to
the address shown in FOR FURTHER
INFORMATION CONTACT. We will schedule
a public hearing on this proposal, if
requested, and announce the date, time,
and place of the hearing, as well as how

to obtain reasonable accommodations,
in the Federal Register at least 15 days
before the hearing. We may hold the
public hearing in person or virtually via
webinar. We will announce any public
hearing on our website, in addition to
the Federal Register. The use of virtual
public hearings is consistent with our
regulations at 50 CFR 424.16(c)(3).

Previous Federal Actions

On January 1, 1994, we received a
petition to add the Fluminense, Harris’
mimic, and Hahnel’s Amazonian
swallowtails to the List of Endangered
and Threatened Wildlife. On May 10,
1994, we published in the Federal
Register (59 FR 24117) a 90-day finding
that they may be warranted for listing.
On December 7, 2004, we published in
the Federal Register (69 FR 70580) a
warranted but precluded 12-month
finding for the Fluminense, Harris’
mimic, and Hahnel’s Amazonian
swallowtails and identified them as
candidates under the Act (16 U.S.C.
1531 et seq.). Candidates are those fish,
wildlife, and plants for which we have
on file sufficient information on
biological vulnerability and threats to
support preparation of a listing
proposal, but for which development of
a listing rule is precluded by other
higher priority listing activities. These
three species remained designated as
candidates in the subsequent candidate
notices of review (72 FR 20184, April
23, 2007; 73 FR 44062, ]uly 29, 2008; 74
FR 40540, August 12, 2009; 76 FR
25150, May 3, 2011; 78 FR 24604, Aprﬂ
25, 2013; 81 FR 71457, October 17,
2016; 84 FR 54732, October 10, 2019; 86
FR 43470, August 9, 2021; 87 FR 26152,
May 3, 2022).

Peer Review

A species status assessment (SSA)
team prepared an SSA report for the
Fluminense swallowtail, Harris’ mimic
swallowtail, and Hahnel’s Amazonian
swallowtail. The SSA team was
composed of Service biologists, in
consultation with other species experts.
The SSA report represents a
compilation of the best scientific and
commercial data available concerning
the status of the species, including the
impacts of past, present, and future
factors (both negative and beneficial)
affecting the species.

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
and our August 22, 2016, memorandum
updating and clarifying the role of peer
review of listing actions under the Act,
we solicited independent scientific
review of the information contained in
the Fluminense swallowtail, Harris’
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mimic swallowtail, and Hahnel’s
Amazonian swallowtail SSA report. We
sent the SSA report to seven
independent peer reviewers and
received four responses. Results of this
structured peer review process can be
found at Docket No. FWS-HQ-ES-
2023-0067 on https://
www.regulations.gov. In preparing this
proposed rule, we incorporated the
results of these reviews, as appropriate,
into the SSA report, which is the
foundation for this proposed rule.

Summary of Peer Reviewer Comments

As discussed in Peer Review above,
we received comments from four peer
reviewers on the draft SSA report. We
reviewed all comments we received
from the peer reviewers for substantive
issues and new information regarding
the information contained in the SSA
report. The peer reviewers generally
concurred with our methods and
conclusions, and provided additional
information, clarification, and
suggestions, including updates to the
taxonomy of Eurytides, clarifications in
terminology, discussion of uncertainty,
and other editorial suggestions.

One peer reviewer suggested we
inappropriately based our distribution
area estimates for the three species on
alfa hull polygons, spatial polygons
used to represent a geographic location,
and that our map suggests occurrences
outside the distribution of the three
species. The estimated ranges were
based on data from the International
Union for Conservation of Nature and
Natural Resources (IUCN) and Sistema
de Avaliacdo do Risco de Extincdo da
Biodiversidade (SALVE) and were not
estimated using alfa hull polygons. We
clarified the language in the SSA report
and added details to the uncertainty
discussion to address these concerns.
Two peer reviewers also noted new
occurrence records for the Fluminense
and Harris’ mimic swallowtails, but
they were unable to provide further
specifics at this time because the data
are under restricted use. We
incorporated the information on these
new occurrence records into the text of
the SSA report, but without details on
the exact location, size, or condition of
the new occurrence records, we were
unable to incorporate them into the
habitat analyses in the SSA report. In
the SSA report, we also considered how
this added uncertainty could lead to
either over or under estimation in the
resiliency, redundancy, and
representation of the species. Otherwise,
no substantive changes to our analysis
and conclusions within the SSA report
were deemed necessary, and peer

reviewer comments are addressed in the
SSA report (Service 2023, entire).

Background

Taxonomy and Physical Description

The Fluminense swallowtail, Harris’
mimic swallowtail, and Hahnel’s
Amazonian swallowtail are all
butterflies belonging to the Papilonidae
family. The Fluminense swallowtail
(Parides ascanius) and Hahnel’s
Amazonian swallowtail (Parides
hahneli) are both full species in the
multi-species genus Parides (Tyler,
Hamilton A., Brown, and Wilson 1994,
Pp- 179, 185; Racheli and Olmisani
1998, p. 126; Racheli, Bauer, and
Frankenbach 2006, pp. 73, 77; Banki et
al. 2022, unpaginated). The Harris’s
mimic swallowtail, Eurytides
(=Mimoides or Graphium) lysithous
harrisianus (Swainson 1822), is a
subspecies of E. (=M.) lysithous
(D’Abrera 1981 and D’Almeida 1966 as
cited in Collins and Morris 1985, p. 208;
Zhang et al. 2019, p. 3).

All three swallowtails are endemic to
Brazil. The Fluminense swallowtail
butterfly is a black-white-and-red
swallowtail with a 45-millimeter (mm)
(1.77-inch (in)) wingspan (Otero and
Brown 1984, p. 2). Mimicking the
Fluminense swallowtail, Harris’ mimic
swallowtail is a similar-looking
medium-sized black-white-and-red
swallowtail with narrow and relatively
short tails (Collins and Morris 1985, p.
208). Hahnel’s Amazonian swallowtail
is a large black-and-yellow butterfly
with a wingspan of 80-100 mm (3.14—
3.93 in) (Collins and Morris 1985, p.
242).

Fluminense Swallowtail Ecology

The Fluminense swallowtail, endemic
to sand forests or “restingas,” currently
occupies an estimated 36 to 288 square
kilometers (km?2) of sparse habitat
fragments across the swampy coastal
forests of Rio de Janeiro state and the
southern part of Espirito Santo state
(Soares et al. 2011, p. 69; Seraphim et
al. 2016, p. 534; H. Grice et al. 2019b,
P- 2; Almeida 2023, unpaginated; Brant
2023, pers. comm.; Rosa, Ribeiro, and
Freitas 2023, p. 8). Larvae feed
exclusively on pipevine (also known as
Dutchman’s pipe) (Aristolochia
trilobata), which grows primarily in
rich, wet soils and is endemic to
restinga habitats (Almeida 2015a,
unpaginated; Seraphim et al. 2016, p.
534). Adult Fluminense swallowtails
have been documented to feed on over
30 flowering plant species of more than
12 families (Almeida 2015a,
unpaginated).

The Fluminense swallowtail typically
has six generations per year and
develops from egg to adult in
approximately 50-58 days, with adult
male life expectancy averaging 12.3
days (Otero and Brown 1984, pp. 5-6,
8-9; Herkenhoff et al. 2013, pp. 29-32;
Almeida 2015b, p. 387). Adult males
can travel distances of 400 to 1,000
meters (m) but are not found above 60
m of altitude (Soares et al. 2011, p. 69;
Herkenhoff et al. 2013, pp. 29, 32;
Seraphim et al. 2016, p. 544).

Fluminense swallowtails are known
to have a sparse distribution throughout
their range; sex ratios are male-
dominated; and population numbers
increase in the austral spring, peaking in
October, correlated with warmer
temperatures and lower relative
humidity (Herkenhoff et al. 2013, p. 32;
dos Santos Pereira et al. 2020, pp. 371—
372). The Fluminense swallowtail
currently occupies at least eight sites in
the state of Rio de Janeiro where the
species exhibits a metapopulation
structure (a group of separate
subpopulations that has some level of
mixing) (Seraphim et al. 2016, pp. 534,
544). The species has also recently been
seen in the southern part of the state of
Espirito Santo, but records of this
occurrence are not yet published (Brant
2023, unpaginated). There has been a
continual decline in both the number of
subpopulations as well as the numbers
of individuals within each
subpopulation, but there are no current
total population estimates (Seraphim et
al. 2016, p. 535; Almeida 2017,
unpaginated; H. Grice et al. 2019b, p. 4).

Harris’ Mimic Swallowtail Ecology

The Harris’ mimic swallowtail
currently occupies approximately 96
km? in Rio de Janeiro city, Barra de Sao
Jodo, Pogo das Antas Biological Reserve,
Jurubatiba National Park, and possibly
near Vitdria City in Espirito Santo state.
In these areas, the Harris’ mimic
swallowtail inhabits sand-forest habitats
composed of mixed dense and open
vegetation adjacent to and in the
lowland restinga swamps and in sandy
flats above the tidal margins of the
coastal Atlantic Forest (Otero and
Brown, 1984, p. 10; Collins and Morris
1985, p. 209; Tyler, Hamilton A.,
Brown, and Wilson 1994, p. 179; Brown,
Jr. 2004, pers. comm.; Monteiro et al.
2004, entire; Brant 2023, pers. comm.;
Rosa, Ribeiro, and Freitas 2023, p. 8).

Harris’ mimic swallowtail feeds on
several plant species in the larval stage,
and adults feed on nectar from
flowering plants (Collins and Morris
1985, p. 209; Tyler, Hamilton A.,
Brown, and Wilson 1994, p. 179; Xerces
Society 2006, unpaginated). The Harris’
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mimic swallowtail has one brood per
year, and individuals can remain in the
pupal stage for 9 months to a year
(Collins and Morris 1985, p. 209; Tyler,
Hamilton A., Brown, and Wilson 1994,
p- 179; Almeida 2015a, unpaginated).
The adult flight season is from
September to February, and flight
activity is strongly associated with high
humidity and sunshine (Collins and
Morris 1985, p. 209).

Population ecology data are limited
for Harris’ mimic swallowtail. While
new and unpublished information
indicates there may be more colonies
that have recently been discovered, the
current best available information
indicates there are only five known
colonies of the subspecies, with
abundance estimates for only one site
from the early 2000s (Tyler, Hamilton
A., Brown, and Wilson 1994, p. 179;
Brown, Jr. 2004, pers. comm.; Monteiro
et al. 2004, entire; Almeida 2015a,
unpaginated; Brant 2023, pers. comm.).
Information on sex ratio, population
structure, and total population size are
unknown, but the best available
information indicates the total
population size is decreasing due to
ongoing habitat loss and degradation.

Hahnel’s Amazonian Swallowtail
Ecology

Hahnel’s Amazonian swallowtail is
very rare with a patchy distribution,
inhabiting old sand strips (i.e., stranded
beaches) in remote regions along the
tributaries of the middle and lower
Amazon River basin in the states of
Amazonas and Para (Brown in litt. 1982,
as cited in Collins and Morris 1985, p.
242; New and Collins 1991, p. 29; Tyler,
Hamilton A., Brown, and Wilson 1994,
p. 178; Racheli, Bauer, and Frankenbach
2006, p. 77; H. Grice et al. 2019c, p. 4).
Hahnel’s Amazonian swallowtail’s
location records span a wide range, and,
due to lack of recent surveys, it is
unknown whether the species persists
in these locations (Brown, Jr. 2004, pers.
comm.; H. Grice et al. 2019c, p. 2).

Due to its extremely low densities and
occurrence in remote regions, there is
very limited information on the ecology,
population size, population trends, or
sex ratio of Hahnel’s Amazonian
swallowtail. We are unaware of any
information on the number of
generations per year, life span, or
duration of each life stage for this
species. The species likely feeds on only
one or a few larval host plants, and
while it has not been identified to
species, it is believed to be in the
Dutchman’s pipe genus, either
Aristolochia lanceolato-lorato or A.
acutifolia (Collins and Morris 1985, p.
242; Tyler, Hamilton A., Brown, and

Wilson 1994, p. 337; Racheli, Bauer, and
Frankenbach 2006, p. 13). Like other
swallowtail butterflies, it has been seen
flying high, at or above the canopy
(Brown, Jr. 2004, pers. comm.). The
species is known to have a linear and
patchy distribution, which might limit
gene flow (Collins and Morris 1985, p.
242; H. Grice et al. 2019c, p. 4).

A thorough review of the taxonomy,
life history, and ecology of the
Fluminense, Harris’ mimic, and
Hahnel’s Amazonian swallowtails is
presented in the SSA report (Service
2023, pp. 1-11).

Regulatory and Analytical Framework

Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations in
title 50 of the Code of Federal
Regulations set forth the procedures for
determining whether a species is an
endangered species or a threatened
species, issuing protective regulations
for threatened species, and designating
critical habitat for endangered and
threatened species. In 2019, jointly with
the National Marine Fisheries Service,
the Service issued a final rule that
revised the regulations in 50 CFR part
424 regarding how we add, remove, and
reclassify endangered and threatened
species and the criteria for designating
listed species’ critical habitat (84 FR
45020; August 27, 2019). On the same
day, the Service also issued final
regulations that, for species listed as
threatened species after September 26,
2019, no longer automatically applied
the prohibitions that section 9 of the Act
applies to endangered species (84 FR
44753; August 27, 2019).

The Act defines an “endangered
species” as a species that is in danger
of extinction throughout all or a
significant portion of its range, and a
“threatened species’ as a species that is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.
The Act requires that we determine
whether any species is an endangered
species or a threatened species because
of any of the following factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused

actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects.

We use the term ““threat” to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term “‘threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “endangered species” or
a “threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
species’ expected response and the
effects of the threats—in light of those
actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then
analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species, such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “endangered
species” or a ‘“‘threatened species” only
after conducting this cumulative
analysis and describing the expected
effect on the species now and in the
foreseeable future.

The Act does not define the term
“foreseeable future,” which appears in
the statutory definition of “threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term
“foreseeable future” extends only so far
into the future as we can reasonably
determine that both the future threats
and the species’ responses to those
threats are likely. In other words, the
foreseeable future is the period of time
in which we can make reliable
predictions. ‘Reliable” does not mean
“certain”’; it means sufficient to provide
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a reasonable degree of confidence in the
prediction. Thus, a prediction is reliable
if it is reasonable to depend on it when
making decisions.

It is not always possible or necessary
to define the foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The SSA report documents the results
of our comprehensive biological review
of the best scientific and commercial
data regarding the status of the species,
including an assessment of the potential
threats to the species. The SSA report
does not represent our decision on
whether the species should be proposed
for listing as an endangered or
threatened species under the Act.
However, it does provide the scientific
basis that informs our regulatory
decisions, which involve the further
application of standards within the Act
and its implementing regulations and
policies.

To assess the Fluminense, Harris’
mimic, and Hahnel’s Amazonian
swallowtails’ viability, we used the
three conservation biology principles of
resiliency, redundancy, and
representation (Shaffer and Stein 2000,
pp- 306—310). Briefly, resiliency is the
ability of the species to withstand
environmental and demographic
stochasticity (for example, wet or dry,
warm or cold years), redundancy is the
ability of the species to withstand
catastrophic events (for example,
droughts, large pollution events), and
representation is the ability of the
species to adapt to both near-term and
long-term changes in its physical and
biological environment (for example,
climate conditions, pathogens). In
general, species viability will increase
with increases in (or decrease with
decreases in) resiliency, redundancy,
and representation (Smith et al. 2018, p.
306). Using these principles, we
identified the species’ ecological
requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

The SSA process can be categorized
into three sequential stages. During the
first stage, we evaluated the individual
species’ life-history needs. The next
stage involved an assessment of the
historical and current condition of the
species’ demographics and habitat
characteristics, including an
explanation of how each of these
species arrived at its current condition.
The final stage of the SSA involved
making predictions about the species’
responses to positive and negative
environmental and anthropogenic
influences. Throughout all of these
stages, we used the best available
information to characterize viability as
the ability of a species to sustain
populations in the wild over time. We
use this information to inform our
regulatory decision.

The following is a summary of the key
results and conclusions from the SSA
report; the full SSA report can be found
at Docket No. FWS-HQ-ES-2023-0067
on https://www.regulations.gov.

Summary of Biological Status and
Threats

In this discussion, we review the
biological condition of each of these
three species and their resources, and
the threats that influence the species’
current and future conditions, in order
to assess the species’ overall viability
and the risks to that viability.

Species Needs

Based on each species’ biology
described above (see discussion under
Background) and in the SSA report
(Service 2023, pp. 1-11), the three
Brazilian swallowtails all need
sufficient quantity, quality, and
connectivity of their respective
specialized habitats; host plants for
larval development and food sources; an
abundance of flowering plants for nectar
sources for the adult butterflies; and like
most species, sufficient conspecific
individuals to find a mate. Owing to the
limited data available, our assessment of
species-level needs is developed further
based on general principles as they
apply to butterfly biology.

Butterfly viability is fostered—and
thereby extinction risk reduced—by
having multiple, connected
demographically and genetically robust
populations distributed widely across
heterogeneous environmental
conditions (referred to as spatial
heterogeneity) and the breadth of
diversity (genetic, morphological,
physiological, and ecological variation).
Spatial heterogeneity fosters
asynchronous fluctuations among
populations, guarding against
concurrent population declines.

Maintaining historical patterns and
levels of gene flow maintains genetic
health (increases heterozygosity), while
continued connectivity allows for
demographic rescue following
population decline or extirpation and
supports dispersal in response to
shifting conditions. Gene flow and
spatial heterogeneity also support
continuing adaptive responses, as does
conserving genetic diversity across the
landscape. Conversely, butterfly species
composed of reduced or isolated
populations are vulnerable to genetic
drift and have reduced adaptive
capacity, or the ability to respond to
(i.e., cope with, accommodate, or evolve
in response to) environmental change
(Forester et al. 2022, p. 507). Habitat
loss, degradation, and fragmentation are
the main factors that affect all three
species’ viability throughout their
ranges, with additional impacts from
climate change, fire, and capture. The
Fluminense swallowtail’s viability is
further impacted by parasitism.

Habitat Loss and Degradation

Habitat loss and degradation is the
primary factor negatively impacting the
three Brazilian swallowtails, with all
species experiencing high levels of
deforestation in their ranges (Collins
and Morris 1985, Pp. 22, 67,152, 209,
242; Tyler, Hamilton A., Brown, and
Wilson 1994, p. 179; Brown, Jr. 1996,
pp- 45—46, 52, 57; Seraphim et al. 2016,
p- 534). The Fluminense and Harris’
mimic swallowtails both occupy the
Atlantic Forest, which has experienced
an estimated 88 to 95 percent
deforestation, and the remaining tracts
of its habitat are severely fragmented
(Saatchi et al. 2001, p. 868; Monteiro et
al. 2004, p. 786; Tabarelli et al. 2005, p.
695; Ribeiro et al. 2009, pp. 1141-1145).
Within the Atlantic Forest, the highly
specialized restinga habitat required by
the Fluminense and Harris’ mimic
swallowtails only comprises 0.4 percent
of its historical distribution, and the
remaining patches of restinga habitat are
under strong pressure from
anthropogenic disturbance (Otero and
Brown 1984, pp. 3—6, 10-12; Brown, Jr.
2004, pers. comm.; Rocha et al. 2007,
entire; Uehara-Prado and Fonseca 2007,
pPp- 264-266). The states of Para and
Amazonas, where the Hahnel’s
Amazonian swallowtail occurs, have
also experienced and are continuing to
experience high rates of deforestation,
losing 66 percent and 11 percent of
forests, respectively, over less than three
decades (Soares-Filho et al. 2006, p.
250; The Economist 2013, unpaginated;
Fraser 2015, unpaginated; Instituto
Nacional de Pesquisas Espaciais (INPE)
2017, unpaginated). Considering the life


https://www.regulations.gov

Federal Register/Vol. 88, No. 143/ Thursday, July 27, 2023 /Proposed Rules

48419

history and biology of all three
swallowtails, increased and ongoing
habitat loss and deforestation has and is
continuing to decrease their viability
throughout their ranges due to their
specialized habitat requirements and
patchy distributions.

Climate Change

Across Brazil, climate change is
expected to increase temperatures and
alter precipitation patterns as well as
increase heatwaves and the length of the
dry season in the Amazon (The World
Bank Group 2021, unpaginated). Studies
of butterflies in other fragmented
tropical landscapes indicate an adverse
effect on species richness as a result of
altered precipitation patterns (Shuey
2022, pers. comm). As progressing
global climate change increases storm
surge and causes sea level to rise
(Intergovernmental Panel on Climate
Change (IPCC) 2022, pp. 6-13), the
extent of the Fluminense and Harris’
mimic swallowtails’ habitats are
projected to be further reduced. Given
the narrow distribution and habitat
fragmentation of all three of these
Brazilian swallowtails, coupled with
reliance on specialized habitat, they are
likely to be increasingly susceptible to
negative impacts from climatic changes
with limited adaptive capacity (Bellaver
etal. 2022, p. 654).

Fire

Fire is another factor impacting all
three swallowtails’ viability. The Poco
das Antas Biological Reserve, a large
reserve where both the Fluminense and
Harris’ mimic swallowtails occur, has
experienced frequent fire since the
1980s following drainage and damming
projects in the region (Herkenhoff et al.
2013, p. 29; Sansevero et al. 2020, p.
32). Regarding the Hahnel’s Amazonian
swallowtail, fire in the Amazon has
increased in recent years and is
correlated with increased deforestation
(Silveira et al. 2020, entire; 2022,
entire). Fire has and will likely continue
to cause habitat fragmentation and
reduce the availability of specialized
habitat for the three swallowtails.

Capture

Rare butterflies and moths are highly
prized by collectors, and all three
swallowtails have been collected and
sold internationally (Collins and Morris
1985, pp. 155—179; Morris et al. 1991,
pp. 332-334; Williams 1996, entire).
Despite some protections under
Brazilian and European laws,
monitoring the trade of insects is
difficult and these existing regulations
have minimal impact on regulating
trade or collection (H. Grice et al. 2019a,

p- 4; 2019b, p. 4; 2019c, p. 4). Both the
Fluminense and Harris’ mimic
swallowtail occur near urban areas,
increasing opportunity and ease of
capture (Brown, Jr. 2004, pers. comm.).
Additionally, species such as these
three swallowtails with restricted
distributions or localized populations
tend to be more vulnerable to
overcollection than those with a wider
distribution (Brown, Jr. 2004, pers.
comm.).

Parasitism

Parasitism has been identified as
another stressor of the Fluminense
swallowtail, with several parasites
known to target the species and some
colonies experiencing annual patterns of
parasitism (Tavares, Navarro-Tavares,
and Almeida, 2006, entire; Almeida
2015b, p. 388; 2017, pers. comm.).
While impacts of parasitism on the
species are unknown, parasitism and
subsequent mortality of early life stages
could potentially contribute to local
extirpations of the remaining small,
fragmented subpopulations.

Conservation Efforts and Regulatory
Mechanisms

Our evaluation of the status of the
species takes into account the extent to
which threats are reduced or removed as
a result of conservation efforts or
existing regulatory mechanisms.

All three swallowtails are afforded
some protections under Brazilian and
international laws, including Brazilian
environmental laws for endangered
species (Fluminense and Harris’ mimic
swallowtails), protections in the state of
Para through its list of threatened
species (Hahnel’s Amazonian
swallowtail), and inclusion in Annex B
of the European Union (EU) Wildlife
Trade Regulations (Fluminense and
Hahnel’s Amazonian swallowtails)
(Snt’Anna, Rabinovici and Spitzeck
2016, unpaginated; European
Commission 2017, p. 802;
Biodiversidade 2022, unpaginated).
However, due to the difficulty in
monitoring the insect trade, these
existing regulations have minimal
impact, and none of the three
swallowtails is listed in the Appendices
to the Convention on International
Trade in Endangered Species of Wild
Fauna and Flora (CITES) (H. Grice et al.
2019a, p. 4; 2019b, p. 4; 2019c, p. 4).

Habitat protection is generally lacking
for all three swallowtails, although there
is some overlap of protected areas in the
Fluminense and Harris’ mimic
swallowtails’ ranges. While most extant
subpopulations of the Fluminense
swallowtail exist outside protected
areas, it is afforded some protection

where it occurs in small municipal
parks and conservation units as well as
in one protected reserve, Pogo das Antas
Biological Reserve (Seraphim et al.
2016, p. 536; Almeida 2017, pers.
comm.). The Harris’ mimic swallowtail
also is afforded some protections from
conservation units and the Pogo das
Antas Biological Reserve, in addition to
occupying Jurubatiba National Park,
which holds the largest remaining
remnant of restinga habitat (Critical
Ecosystem Partnership Fund (CEPF)
2001, p. 9; Rocha et al. 2007, pp. 263—
269). While some habitat protections are
in place in known occurrence locations
for the Fluminense and Harris’ mimic
swallowtail, they occupy a highly
urbanized matrix undergoing continuing
development pressures (International
Finance Corporation (IFC) 2002, entire;
Khalip 2007, unpaginated). It is
unknown if the Hahnel’s Amazonian
swallowtail currently occurs in any
protected areas, but limited resources
for conservation application minimize
effectiveness of protected areas in the
Amazon (Collins and Morris 1985, p.
234; Laurance and Williamson 2001, p.
1533; H. Grice et al. 2019c, p. 4).
Captive-reared Fluminense
swallowtails were released over several
years throughout the city of Rio de
Janeiro in an attempt to increase
subpopulation sizes and genetic
diversity, but there was limited post-
release monitoring to determine the
success of this effort (Instituto Chico
Mendes De Conservagdo Da
Biodiversidade (ICMBio) 2007, pp. 82—
89; Almeida 2017, pers. comm.;
Monteiro 2017, pers. comm.). Captive
rearing may be reinitiated in the future,
but it is unclear when or how effective
it might be at conserving the species
(Almeida 2017, pers. comm.). There are
no known captive rearing efforts for the
Harris’ mimic swallowtail nor for the
Hahnel’s Amazonian swallowtail.

Current Condition: Fluminense
Swallowtail

The best available scientific and
commercial data indicate the
Fluminense swallowtail is a narrow
endemic with low genetic diversity
composed of a single metapopulation
that occupies an estimated 36 to 288
km2 (Tyler, Hamilton A., Brown, and
Wilson 1994, p. 179; Seraphim et al.
2016, p. 534; Almeida 2017, pers.
comm.). The remnant subpopulations
occur in a highly urbanized landscape
undergoing increased isolation from
habitat loss, degradation, and
fragmentation, with the majority
occurring in small habitat patches under
high risk of local extinction (Almeida
2015a, unpaginated; Almeida 2017,
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pers. comm.; Seraphim et al. 2016, p.
534; Monteiro 2017, pers. comm.).
While some of the subpopulations occur
in protected areas, most are afforded
limited or no protections (Soares et al.
2011, entire; Seraphim et al. 2016, pp.
536, 544).

The Fluminense swallowtail’s small
and isolated colonies are at increased
risk of extirpation due to stochasticity
and catastrophic events, and although
we cannot quantify the level of risk,
there is increasing vulnerability the
longer they remain in this impaired
condition. The requisite restinga habitat
of the Fluminense swallowtail, once the
dominant habitat type along the eastern
coast of Brazil, was reduced to less than
1 percent of its former range by 2007.
Past deforestation resulted in
extirpation of multiple colonies and
fragmentation and isolation of
remaining sites. Considering the severe
reduction in the specialized requisite
habitat for the Fluminense swallowtail
and its reliance on a single larval host
plant, the species has limited resiliency
and ability to withstand environmental
and demographic stochasticity. With
only a single metapopulation and a
reduced number of subpopulations
inhabiting a highly urbanized and
fragmented landscape, the Fluminense
swallowtail has minimal redundancy to
safeguard against catastrophic events.
Lastly, while the species is already
known to have low genetic diversity and
an inherently limited ability to adapt
(owing to its specialized habitat
requirements, a single larval host plant,
and a narrow climatic niche breadth), as
subpopulations are increasingly isolated
from habitat loss and fragmentation the
species representation and ability to
adapt to changing and shifting
environmental conditions is further
constrained.

Current Condition: Harris’ Mimic
Swallowtail

The Harris’ mimic swallowtail is a
narrow endemic that occupies an
estimated 96 km? across approximately
six sites in the state of Rio de Janeiro
and possibly one site in the state of
Espirito Santo (Collins and Morris 1985,
p. 208; Tyler, Hamilton A., Brown, and
Wilson 1994, p. 179; Brown, Jr. 2004,
pers. comm.; Monteiro et al. 2004, p.
153; Almeida 2015a, unpaginated; H.
Grice et al. 2019a, p. 2; Brant 2023, pers.
comm.; Rosa, Ribeiro, and Freitas 2023,
p. 8). There are no current population
estimates for any of these sites, and
whether Harris’ mimic swallowtail still
occurs in these locations is uncertain.
Two colonies in the City of Rio de
Janeiro occur in small patches of
vegetation possibly under high risk of

local extirpation, and recent
observations are scarce of the colony in
Barra de Sdo Jodo, which was previously
characterized as vigorous and stable
(Tyler, Hamilton A., Brown, and Wilson
1994, p. 179; Brown, Jr. 2004, pers.
comm.; Almeida 2015a, unpaginated; H.
Grice et al. 2019a, p. 2).

By the early 2000s, the restinga
habitat was reduced to only 0.4 percent
of its historical distribution with
restinga remnants already generally
small and surrounded by areas
undergoing rapid urbanization or
already urbanized (Ribeiro et al. 2009,
as cited in Seraphim et al. 2016, p. 534;
Rocha et al. 2007, pp. 263, 265). This
severely reduced habitat has continued
to decline. Over the last 20 years, there
was an estimated 2.14 percent forest
loss in the Harris’ mimic swallowtail’s
remaining range, and at times protected
areas experienced higher rates of
deforestation than outside protected
areas (Service 2023, p. 21).

In the absence of historical or current
population data, the large quantities of
habitat loss seen in the range of the
Harris’ mimic swallowtail suggest the
population has likely experienced
comparable declines in size. The
subspecies has been extirpated from
portions of its historical range and in its
once strongest colony it now appears to
be scarce. While the Harris’ mimic
swallowtail occupies two protected
areas of intact restinga habitat, has some
diversity in habitat types used, and has
larva that feeds on multiple host plants,
its extent of occurrence is severely
reduced and is within a highly
urbanized landscape, limiting the
subspecies’ resiliency and ability to
withstand environmental and
demographic stochasticity. The
subspecies reliance on a severely
reduced specialized habitat in a highly
urbanized and fragmented landscape
with only a few known colonies,
indicates the Harris’ mimic swallowtail
has limited redundancy to safeguard
against catastrophic events. Finally, the
highly urbanized and fragmented
landscape the Harris’ mimic swallowtail
inhabits likely limits migration and gene
flow between colonies, which coupled
with the subspecies’ reliance on
specialized habitat, hinders the Harris’
mimic swallowtails’ representation and
leaves it vulnerable to changing and
shifting environmental conditions.

Current Condition: Hahnel’s Amazonian
Swallowtail

The Hahnel’s Amazonian swallowtail
has an estimated extent of occurrence of
189,015 km2, has an unknown area of
occupancy, and is known from a linear
and patchy distribution along the

tributaries of the middle and lower
Amazon River basin (Collins and Morris
1985, p. 242; New and Collins 1991, p.
29; Tyler, Hamilton A., Brown, and
Wilson 1994, p. 178; Racheli, Bauer, and
Frankenbach 2006, p. 77; H. Grice et al.
2019c, p. 2). The species is known to be
scarce; however, even when rarity is
natural, rarer species are at higher risk
of extinction than those that are
common (Flather and Sieg 2007, entire;
Johnson 1998, entire).

Regions where the Hahnel’s
Amazonian swallowtail was previously
known to occur have experienced
continued and increasing rates of
deforestation (H. Grice et al. 2019a, p.
4). From 2000-2020, there was 5.65
percent forest cover loss in the range of
the Hahnel’s Amazonian swallowtail,
and there were similar trends in forest
loss between protected areas and non-
protected areas (Service 2023, p. 24).
While there remains about 85 percent of
forest cover in the species’ known
extent of occurrence, the species is
inherently rare, restricted to a highly
specialized habitat, and likely has only
a single larval host plant, which limits
the species’ resiliency and ability to
withstand environmental and
demographic stochasticity. While the
large extent of occurrence provides
some level of redundancy to safeguard
against catastrophic events, the species
has only been found in a few locations,
suggesting that localized extirpations
from habitat loss or other factors would
likely be detrimental to the species.
Finally, considering the species’ scarcity
and patchy linear distribution, there is
also likely little gene flow between
populations, limiting the species’
representation and making it vulnerable
to changing and shifting environmental
conditions.

Future Scenarios and Cumulative
Effects

As part of the SSA report, we
developed future-condition scenarios to
capture the range of uncertainties
regarding future threats and the
projected responses by the Fluminense,
Harris’ mimic, and Hahnel’s Amazonian
swallowtails. Our future scenarios
reflect the conclusion from our analysis
that the primary factor influencing the
future viability of all three of these
swallowtails is habitat loss and
degradation resulting from: (1)
deforestation from land-use change and
urbanization, and (2) climate-change
impacts on the species’ climatic niche
breadths and habitat availability. The
best available information indicates that
all three swallowtails’ populations and
distributions will decline in the future.
However, because we have determined



Federal Register/Vol. 88, No. 143/ Thursday, July 27, 2023 /Proposed Rules

48421

that the Fluminense, Harris’ mimic, and
Hahnel’s Amazonian swallowtails meet
the Act’s definition of endangered
species based on their current
conditions (see Determination of Status
for the Fluminense Swallowtail, Harris’
Mimic Swallowtail, and Hahnel’s
Amazonian Swallowtail, below), we are
not presenting the results of the future
scenarios in this proposed rule. Please
refer to the SSA report (Service 2023,
entire) for the full analysis of future
scenarios.

We note that, by using the SSA
framework to guide our analysis of the
scientific information documented in
the SSA report, we have analyzed the
cumulative effects of identified threats
and conservation actions on these
species. To assess the current and future
condition of the species, we evaluate the
effects of all the relevant factors that
may be influencing the species,
including threats and conservation
efforts. Because the SSA framework
considers not just the presence of the
factors, but to what degree they
collectively influence risk to the entire
species, our assessment integrates the
cumulative effects of the factors and
replaces a standalone cumulative effects
analysis.

Determination of Status for the
Fluminense Swallowtail, Harris’ Mimic
Swallowtail, and Hahnel’s Amazonian
Swallowtail

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the definition of an endangered species
or a threatened species. The Act defines
an “‘endangered species” as a species in
danger of extinction throughout all or a
significant portion of its range, and a
“threatened species” as a species likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range. The
Act requires that we determine whether
a species meets the definition of an
endangered species or a threatened
species because of any of the following
factors: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence.

Status Throughout All of Its Range—
Fluminense Swallowtail

After evaluating threats to the species
and assessing the cumulative effect of

the threats under the Act’s section
4(a)(1) factors, we determined that the
Fluminense swallowtail’s distribution
and population have been reduced
across its range as evidenced by the
extensive loss and degradation of its
requisite specialized habitat. The
remnant subpopulations occur in a
highly urbanized landscape undergoing
increased isolation from habitat loss,
degradation, and fragmentation and
consequently are at increased risk of
extirpation due to stochasticity and
catastrophic events. Coupled with the
species’ specialized habitat
requirements, the isolation and
fragmentation of the remaining
subpopulations, which make up a single
metapopulation, have left the species
with insufficient resiliency,
redundancy, and representation for its
continued existence to be secure.

Thus, after assessing the best
scientific and commercial data available
regarding threats to the species and
assessing the cumulative effect of the
threats under the Act’s section 4(a)(1)
factors, we determine that the
Fluminense swallowtail is in danger of
extinction throughout all of its range
primarily due to historical and ongoing
habitat loss and degradation from
development and urbanization (Factor
A) and the additive threat from capture
(Factor B). The existing regulatory
mechanisms and other conservation
measures are inadequate to address the
identified threats to the species (Factor
D). The species does not fit the statutory
definition of a threatened species
because it is currently in danger of
extinction, whereas threatened species
are those likely to become in danger of
extinction within the foreseeable future.

Status Throughout All of Its Range—
Harris’ Mimic Swallowtail

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the Act’s section
4(a)(1) factors, we determined the
Harris’ mimic swallowtail’s distribution
and population have been reduced
across its range as evidenced by the
extensive loss and degradation of its
requisite specialized habitat. The
remnant colonies occur in a highly
urbanized landscape undergoing
increased isolation from habitat loss,
degradation, and fragmentation and
consequently are at increased risk of
extirpation due to stochasticity and
catastrophic events. Coupled with the
species’ specialized habitat
requirements, the isolation and
fragmentation of the remaining colonies
have left the subspecies with
insufficient resiliency, redundancy, and

representation for its continued
existence to be secure.

Thus, after assessing the best
scientific and commercial data available
regarding threats to the species and
assessing the cumulative effect of the
threats under the Act’s section 4(a)(1)
factors, we determine that the Harris’
mimic swallowtail is in danger of
extinction throughout all of its range
due to historical and ongoing habitat
loss and degradation from
anthropogenic activities (Factor A) and
the additive threat from capture (Factor
B). The existing regulatory mechanisms
and other conservation measures are
inadequate to address the identified
threats to the species (Factor D). The
species does not fit the statutory
definition of a threatened species
because it is currently in danger of
extinction, whereas threatened species
are those likely to become in danger of
extinction within the foreseeable future.

Status Throughout All of Its Range—
Hahnel’s Amazonian Swallowtail

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the Act’s section
4(a)(1) factors, we determined that the
viability of the Hahnel’s Amazonian
swallowtail is limited as a result of
extensive habitat loss and degradation
coupled with the species’ rarity and
patchy distribution. The species is
inherently rare, is restricted to a highly
specialized habitat, and likely has only
a single larval host plant, which, when
coupled with habitat loss and
degradation, makes it vulnerable to
changing and shifting environmental
conditions and catastrophic events, and
has left the species with insufficient
resiliency, redundancy, and
representation for the species’
continued existence to be secure.

Thus, after assessing the best
scientific and commercial data available
regarding threats to the species and
assessing the cumulative effect of the
threats under the Act’s section 4(a)(1)
factors, we determine that the Hahnel’s
Amazonian swallowtail is in danger of
extinction throughout all of its range
primarily due to ongoing and increasing
habitat loss and degradation from
deforestation and fire (Factor A) and the
additive threat from capture (Factor B).
The existing regulatory mechanisms and
other conservation measures are
inadequate to address the identified
threats to the species (Factor D). The
species does not fit the statutory
definition of a threatened species
because it is currently in danger of
extinction, whereas threatened species
are those likely to become in danger of
extinction within the foreseeable future.
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Status Throughout a Significant Portion
of Their Ranges

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so in the foreseeable
future throughout all or a significant
portion of its range. We have
determined that the Fluminense
swallowtail, Harris’ mimic swallowtail,
and Hahnel’s Amazonian swallowtail
are in danger of extinction throughout
all of their ranges and accordingly did
not undertake an analysis of any
significant portion of their ranges.
Because the Fluminense swallowtail,
Harris’ mimic swallowtail, and Hahnel’s
Amazonian swallowtail warrant listing
as endangered throughout all of their
ranges, our determination does not
conflict with the decision in Center for
Biological Diversity v. Everson, 435 F.
Supp. 3d 69 (D.D.C. 2020), which
vacated the provision of the Final Policy
on Interpretation of the Phrase
“Significant Portion of Its Range” in the
Endangered Species Act’s Definitions of
“Endangered Species” and “Threatened
Species” (79 FR 37578; July 1, 2014)
providing that if the Service determines
that a species is threatened throughout
all of its range, the Service will not
analyze whether the species is
endangered in a significant portion of its
range.

Fluminense Swallowtail, Harris’ Mimic
Swallowtail, and Hahnel’s Amazonian
Swallowtail—Determination of Status

Our review of the best available
scientific and commercial information
indicates that the Fluminense
swallowtail, Harris’ mimic swallowtail,
and Hahnel’s Amazonian swallowtail
meet the Act’s definition of endangered
species. Therefore, we propose to list
the Fluminense swallowtail, Harris’
mimic swallowtail, and Hahnel’s
Amazonian swallowtail as endangered
species in accordance with sections 3(6)
and 4(a)(1) of the Act.

Available Conservation Measures

The purposes of the Act are to provide
a means whereby the ecosystems upon
which endangered species and
threatened species depend may be
conserved, to provide a program for the
conservation of such endangered
species and threatened species, and to
take such steps as may be appropriate to
achieve the purposes of the treaties and
conventions set forth in the Act. Under
the Act, a number of steps are available
to advance the conservation of species
listed as endangered or threatened
species. As explained further below,
these conservation measures include: (1)

recognition, (2) recovery actions, (3)
requirements for Federal protection, (4)
financial assistance for conservation
programs, and (5) prohibitions against
certain activities.

Recognition through listing results in
public awareness, as well as in
conservation by Federal, State, Tribal,
and local agencies, foreign governments,
private organizations, and individuals.
The Act encourages cooperation with
the States and other countries and calls
for recovery actions to be carried out for
listed species.

Section 7 of the Act is titled,
“Interagency Cooperation,” and it
mandates all Federal action agencies to
use their existing authorities to further
the conservation purposes of the Act
and to ensure that their actions are not
likely to jeopardize the continued
existence of listed species or adversely
modify critical habitat. Regulations
implementing section 7 are codified at
50 CFR part 402.

Section 7(a)(2) states that each Federal
action agency shall, in consultation with
the Secretary, ensure that any action
they authorize, fund, or carry out is not
likely to jeopardize the continued
existence of a listed species or result in
the destruction or adverse modification
of designated critical habitat.

A Federal “action” that is subject to
the consultation provisions of section
7(a)(2) is defined in our implementing
regulations at 50 CFR 402.02 as all
activities or programs of any kind
authorized, funded, or carried out, in
whole or in part, by Federal agencies in
the United States or upon the high seas.
With respect to the Fluminense
swallowtail, Harris’ mimic swallowtail,
and Hahnel’s Amazonian swallowtail,
no known actions would require
consultation under section 7(a)(2) of the
Act. Given the regulatory definition of
“action,” which clarifies that it applies
to activities or programs ‘“‘in the United
States or upon the high seas,” the
Fluminense swallowtail, Harris’ mimic
swallowtail, and Hahnel’s Amazonian
swallowtail are unlikely to be the
subject of section 7 consultations,
because the entire life cycles of these
species occur in terrestrial areas outside
of the United States and are unlikely to
be affected by U.S. Federal actions.
Additionally, no critical habitat will be
designated for these species because,
under 50 CFR 424.12(g), we will not
designate critical habitat within foreign
countries or in other areas outside of the
jurisdiction of the United States.

Section 8(a) of the Act (16 U.S.C.
1537(a)) authorizes the provision of
limited financial assistance for the
development and management of
programs that the Secretary of the

Interior determines to be necessary or
useful for the conservation of
endangered or threatened species in
foreign countries. Sections 8(b) and 8(c)
of the Act (16 U.S.C. 1537(b) and (c))
authorize the Secretary to encourage
conservation programs for foreign listed
species, and to provide assistance for
such programs, in the form of personnel
and the training of personnel.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered wildlife. The prohibitions
of section 9(a)(1) of the Act, and
implementing regulations codified at 50
CFR 17.21, make it illegal for any person
subject to the jurisdiction of the United
States to commit, to attempt to commit,
to solicit another to commit or to cause
to be committed any of the following
acts with regard to any endangered
wildlife: (1) import into, or export from,
the United States; (2) take (which
includes harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any
such conduct) within the United States,
within the territorial sea of the United
States, or on the high seas; (3) possess,
sell, deliver, carry, transport, or ship, by
any means whatsoever, any such
wildlife that has been taken illegally; (4)
deliver, receive, carry, transport, or ship
in interstate or foreign commerce, by
any means whatsoever and in the course
of commercial activity; or (5) sell or
offer for sale in interstate or foreign
commerce. Certain exceptions to these
prohibitions apply to employees or
agents of the Service, the National
Marine Fisheries Service, other Federal
land management agencies, and State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife species
under certain circumstances.
Regulations governing permits for
endangered wildlife are codified at 50
CFR 17.22, and general Service
permitting regulations are codified at 50
CFR part 13. With regard to endangered
wildlife, a permit may be issued for
scientific purposes, for enhancing the
propagation or survival of the species,
or for take incidental to otherwise
lawful activities. The statute also
contains certain exemptions from the
prohibitions, which are found in
sections 9 and 10 of the Act.

The Service may also register persons
subject to the jurisdiction of the United
States through its captive-bred wildlife
(CBW) program if certain established
requirements are met under the CBW
regulations (see 50 CFR 17.21(g)).
Through a CBW registration, the Service
may allow a registrant to conduct
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certain otherwise prohibited activities
under certain circumstances to enhance
the propagation or survival of the
affected species, including take; export
or re-import; delivery, receipt, carriage,
transport, or shipment in interstate or
foreign commerce in the course of a
commercial activity; or sale or offer for
sale in interstate or foreign commerce. A
CBW registration may authorize
interstate purchase and sale only
between entities that both hold a
registration for the taxon concerned.
The CBW program is available for
species having a natural geographic
distribution not including any part of
the United States and other species that
the Service Director has determined to
be eligible by regulation. The individual
specimens must have been born in
captivity in the United States.

It is our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify, to the extent known
at the time a species is listed, specific
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of a proposed listing on proposed and
ongoing activities within the range of
the species.

At this time, we are unable to identify
specific activities that would not be
considered likely to result in a violation
of section 9 of the Act beyond what is
already clear from the descriptions of
prohibitions or already excepted
through our regulations at 50 CFR 17.21.
Also, at this time, we are unable to
identify specific activities that would be
considered likely to result in a violation
of section 9 of the Act beyond what is
already clear from the descriptions of
the prohibitions at 50 CFR 17.21.

Applicable wildlife import/export
requirements established under the Act
(16 U.S.C. 1538(d)—(f)), the Lacey Act
Amendments of 1981 (16 U.S.C. 3371 et
seq.), and 50 CFR part 14 must also be
met for imports and exports of the
Fluminense swallowtail, Harris’ mimic

swallowtail, and Hahnel’s Amazonian
swallowtail. Questions regarding
whether specific activities would
constitute a violation of section 9 of the
Act should be directed to the Service’s
Division of Management Authority
(managementauthority@fws.gov; 703—
358-2104).

Required Determinations

Clarity of the Rule

We are required by E.O.s 12866 and
12988 and by the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
that each rule we publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act (42
U.S.C. 4321 et seq.), need not be
prepared in connection with listing a
species as an endangered or threatened
species under the Endangered Species

References Cited

A complete list of references cited in
this rulemaking is available on the
internet at https://www.regulations.gov
in Docket No. FWS-HQ-ES-2023-0067
and upon request from the Branch of
Delisting and Foreign Species (see FOR
FURTHER INFORMATION CONTACT).

Authors

The primary authors of this proposed
rule are the staff members of the Fish
and Wildlife Service’s Species
Assessment Team and the Branch of
Delisting and Foreign Species.

List of Subjects in 50 CFR part 17

Endangered and threatened species,
Exports, Imports, Plants, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201-4245, unless otherwise
noted.

m 2.In §17.11, in paragraph (h), amend
the List of Endangered and Threatened
Wildlife by adding entries for
“Swallowtail, Fluminense”,
“Swallowtail, Hahnel’s Amazonian”,
and “Swallowtail, Harris’ mimic” in
alphabetical order under INSECTS to
read as follows:

Act. We published a notice outlining §17.11  Endangered and threatened
. AT wildlife.

our reasons for this determination in the | . . . .

Federal Register on October 25, 1983

(48 FR 49244). (h) * * *

Common name Scientific name Where listed Status Listing citations and applicable rules
INSECTS

Swallowtail, Fluminense .. Parides ascanius ............ Wherever found .............. E [Federal Register citation when published as a
final rule].

Swallowtail, Hahnel's Am-  Parides hahneli .............. Wherever found .............. E [Federal Register citation when published as a
azonian. final rule].

Swallowtail, Harris’ mimic  Eurytides (=Mimoides) Wherever found .............. E [Federal Register citation when published as a
lysithous harrisianus. final rule].
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Martha Williams,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2023-15739 Filed 7-26—23; 8:45 am]
BILLING CODE 4333-15-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding: whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques and other forms of
information technology.

Comments regarding this information
collection received by August 28, 2023
will be considered. Written comments
and recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function. An agency
may not conduct or sponsor a collection
of information unless the collection of
information displays a currently valid
OMB control number and the agency
informs potential persons who are to
respond to the collection of information
that such persons are not required to
respond to the collection of information
unless it displays a currently valid OMB
control number.

Forest Service

Title: Wood Innovations Funding
Opportunity Program.

OMB Control Number: 0596—0256.

Summary of Collection: USDA Forest
Service is delivering the Wood
Innovations Funding Opportunity
(WIFO) to support the Agriculture
Improvement Act of 2018 Public Law
115—334 Sec. 9013, Rural Revitalization
Technologies 7 U.S.C. 8113,
Infrastructure Investment and Jobs Act
(Bipartisan Infrastructure Law) Public
Law 117-58 Div. J Title VI, Inflation

Reduction Act Public Law 117-169 SEC.

23002, and the nationwide challenge of
disposing of hazardous fuels and other
wood residues from the National Forest
System and other U.S. forest lands in a
manner that supports wood products
and wood energy markets. The intent of
the Wood Innovations Funding
Opportunity is to stimulate, expand,
and support U.S. wood products
markets and wood energy markets to
support the long-term management of
National Forest System and other forest
lands. According to 2 CFR part 200 and
Forest Service Handbook 1509.11,
chapter 20, prescribes administrative
requirements and processes applicable
to all Forest Service domestic and
international Federal Financial
Assistance awards to State and local
governments, institutions of higher
education, hospitals, private profit and
nonprofit organizations, individuals,
and foreign recipients.

Need and Use of the Information:
Collection of this information is
necessary to ascertain if applicants
seeking financial assistance do in fact
operate facilities in close proximity to a
unit of federal or Indian land that has
been identified as high or very high
priority for ecological restoration.

Description of Respondents:
Individuals and Households, Private
Sector, State, Local or Tribal
Government.

Number of Respondents: 118.

Frequency of Responses: Annually.

Total Burden Hours: 354.

Forest Service

Title: Community Wood Energy and
Wood Innovation Program (CWEWIP).

OMB Control Number: 0596—-0257.

Summary of Collection: USDA Forest
Service is delivering the Community
Wood Energy and Wood Innovation
Program (CWEWTIP) to support the Rural

Revitalization Technologies 7 U.S.C.
8113 and Agriculture Improvement Act
of 2018 Public Law 115-334 sec. 9013,
and Infrastructure Investment and Jobs
Act (Bipartisan Infrastructure Law)
Public Law 117-58 Div. J Title VI which
directly support the installation of
thermally led community wood energy
systems or development and expansion
of innovative wood product facilities.
The intent of the CWEWIP is to support
forest health and stimulate local
economies by expanding renewable
wood energy use and innovative wood
products manufacturing capacity.
According to 2 CFR part 200 and Forest
Service Handbook 1509.11, chapter 20,
prescribes administrative requirements
and processes applicable to all Forest
Service domestic and international
Federal Financial Assistance awards to
State and local governments,
institutions of higher education,
hospitals, private profit and nonprofit
organizations, individuals, and foreign
recipients.

Need and Use of the Information:
Information will be collected using
electronic forms submitted by email to
the respective Forest Service Regional
Coordinator (see table with list of
Regional Coordinators) in the Forest
Service Region your State resides. No
other forms of submitting applications
for financial assistance will be accepted.
Information will be used to evaluate
eligibility and financial assistance need
of applicants. In addition, the
information collection will be used to
produce maps illustrating where the
projects will be implemented.

Description of Respondents:
Individuals and Households, Private
Sector, State, Local or Tribal
Government.

Number of Respondents: 24.

Frequency of Responses: Annually.

Total Burden Hours: 72.

Levi S. Harrell,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2023-15929 Filed 7-26—23; 8:45 am|
BILLING CODE 3411-15-P
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DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

National Advisory Committee on
Microbiological Criteria for Foods

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of public meeting.

SUMMARY: This notice is announcing
that the National Advisory Committee
on Microbiological Criteria for Foods
(NACMCF) will hold a virtual public
meeting of the full Committee on
August 30, 2023. The Committee will
discuss and vote to adopt the following
report: Cyclospora cayetanensis in
Produce. The Committee will also
provide an update on the Cronobacter
spp. in Powdered Infant Formula
charge.

DATES: The full Committee will hold a
virtual public meeting on Wednesday,
August 30, 2023, from 11:00 a.m. to 1:00
p.m. ET. Submit comments on or before
August 25, 2023.

ADDRESSES: The Committee meeting
will be held virtually using Webex.
Attendance is free but pre-registration
by Friday, August 25, 2023, is
requested. Attendees must pre-register
at https://ems8.intellor.com?do=register
&1=15p=848498 to receive a join link,
dial-in number, access code, and unique
Attendee ID for the event. An American
Sign Language interpreter will be
present during the meeting and
attendees will also have the option to
turn on closed captions. Persons
interested in providing comments at the
August 30, 2023, plenary meeting
should indicate so when registering.
Comments will be limited to three
minutes per speaker. The deadline to
submit written comments is August 25,
2023.

The NACMCF document for adoption
will be available at https://
www.fsis.usda.gov/policy/advisory-
committees/national-advisory-
committee-microbiological-criteria-
foods-nacmcf/2021. FSIS invites
interested persons to submit written
comments on the Cyclospora
cayetanensis in Produce report. Written
comments may be submitted by one of
the following methods:

e Federal eRulemaking Portal: This
website provides the ability to type
short comments directly into the
comment field on this web page or
attach a file for lengthier comments. Go
to https://www.regulations.gov. Follow
the on-line instructions at that site for
submitting comments.

e Mail: Send to Docket Clerk, U.S.
Department of Agriculture, Food Safety

and Inspection Service, 1400
Independence Avenue SW, Mailstop
3758, Room 1128, Washington, DC
20250-3700.

e Hand- or Courier-Delivered
Submittals: Deliver to 1400
Independence Avenue SW, Jamie L.
Whitten Building, Room 350-E,
Washington, DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2023-0017. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to https://
www.regulations.gov.

Docket: For access to background
documents or comments received, call
(202) 720-5627 to schedule a time to
visit the FSIS Docket Room at 1400
Independence Avenue SW, Washington,
DC 20250-3700.

Agenda: FSIS will finalize an agenda
on or before the meeting date and post
it on the FSIS web page at https://
www.fsis.usda.gov/wps/portal/fsis/
newsroom/meetings.

Please note that the meeting agenda is
subject to change due to the time
required for reviewing and adopting the
reports; thus, sessions could end earlier
or later than anticipated. Please plan
accordingly if you would like to attend
this meeting or participate in the public
comment period. The official transcript
of the August 30, 2023 Committee
meeting, when it becomes available,
will be posted on FSIS’ website at
https://www.fsis.usda.gov/wps/portal/
fsis/topics/data-collectionand-reports/
nacmcf/meetings/nacmcfmeetings.

FOR FURTHER INFORMATION CONTACT:
Kristal Southern, USDA, FSIS, Office of
Public Health Science, 1400
Independence Avenue SW, Room 1128,
Washington, DC 20250; Email:
NACMCF@usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The NACMCF was established in
1988, in response to a recommendation
of the National Academy of Sciences for
an interagency approach to
microbiological criteria for foods, and in
response to a recommendation of the
U.S. House of Representatives
Committee on Appropriations, as
expressed in the Rural Development,
Agriculture, and Related Agencies
Appropriation Bill for fiscal year 1988.
The charter for the NACMCEF is
available for viewing at https://
www.fsis.usda.gov/policy/advisory-
committees/national-advisory-
committee-microbiological-criteria-

foods-nacmcf. The NACMCEF provides
scientific advice and recommendations
to the Secretary of Agriculture and the
Secretary of Health and Human Services
on public health issues relative to the
safety and wholesomeness of the U.S.
food supply, including development of
microbiological criteria and review and
evaluation of epidemiological and risk
assessment data and methodologies for
assessing microbiological hazards in
foods. The Committee also provides
scientific advice and recommendations
to the Departments of Commerce and
Defense. The Committee reports to the
Secretary of Agriculture through the
Under Secretary for Food Safety, the
Committee’s Chair, and to the Secretary
of Health and Human Services through
the Assistant Secretary for Health, the
Committee’s Vice-Chair. Currently, Dr.
Emilio Esteban, Under Secretary for
Food Safety, USDA, is the Committee
Chair; Dr. Donald Prater, Acting Director
of the Food and Drug Administration’s
Center for Food Safety and Applied
Nutrition (CFSAN), is the Vice-Chair;
and Dr. Kristal Southern, USDA FSIS, is
the Director of the NACMCF Secretariat
and Designated Federal Officer.

NACMCF documents and comments
posted on the FSIS website are
electronic conversions from a variety of
source formats. In some cases,
document conversion may result in
character translation or formatting
errors. The original document is the
official, legal copy. To meet the
electronic and information technology
accessibility standards in Section 508 of
the Rehabilitation Act, NACMCF may
add alternate text descriptors for non-
text elements (graphs, charts, tables,
multimedia, etc.). These modifications
only affect the internet copies of the
documents. Copyrighted documents
will not be posted on FSIS’ website but
will be available for inspection in the
FSIS Docket Room.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication through the FSIS website
located at: https://www.fsis.usda.gov/
policy/federal-register-rulemaking/
federal-register-notices. FSIS also will
make copies of this publication
available through the FSIS Constituent
Update, which is used to provide
information regarding FSIS policies,
procedures, regulations, Federal
Register notices, FSIS public meetings,
and other types of information that
could affect or would be of interest to
our constituents and stakeholders. The
Constituent Update is available on the
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FSIS web page. Through the web page,
FSIS can provide information to a much
broader, more diverse audience. In
addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
https://www.fsis.usda.gov/news-events/
news-press-releases/news-feeds-
subscriptions. Options range from
recalls to export information,
regulations, directives, and notices.
Customers can add or delete
subscriptions themselves and have the
option to password protect their
accounts.

USDA'’s Non-Discrimination Statement

In accordance with Federal civil
rights law and USDA civil rights
regulations and policies, USDA, its
Mission Areas, agencies, staff offices,
employees, and institutions
participating in or administering USDA
programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender
identity (including gender expression),
sexual orientation, disability, age,
marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Program information may be made
available in languages other than
English. Persons with disabilities who
require alternative means of
communication to obtain program
information (e.g., Braille, large print,
audiotape, American Sign Language)
should contact the responsible Mission
Area, agency, or staff office; the USDA
TARGET Center at (202) 720-2600
(voice and TTY); or the Federal Relay
Service at (800) 877—8339.

To file a program discrimination
complaint, a complainant should
complete a Form AD-3027, USDA
Program Discrimination Complaint
Form, which can be obtained online at
https://www.ocio.usda.gov/document/
ad-3027, from any USDA office, by
calling (866) 632—9992, or by writing a
letter addressed to USDA. The letter
must contain the complainant’s name,
address, telephone number, and a
written description of the alleged
discriminatory action in sufficient detail
to inform the Assistant Secretary for
Civil Rights (ASCR) about the nature
and date of an alleged civil rights
violation. The completed AD-3027 form
or letter must be submitted to USDA by:

(1) Mail: U.S. Department of
Agriculture, Office of the Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410; or (2) Fax: (833) 256—
1665 or (202) 690-7442; or (3) Email:
program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

Dated: July 21, 2023.
Egypt Simon,
Acting USDA Committee Management
Officer.
[FR Doc. 2023-15856 Filed 7-26—23; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service
[DOCKET #: RBS—23-NONE-0015]

Notice of Revision of a Currently
Approved Information Collection

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 the
Rural Business-Cooperative Service
(RBCS) announces its intention to
request a revision of a currently
approved information collection
package for Voluntary Labeling Program
for Biobased Products.

DATES: Comments on this notice must be
received by September 25, 2023 to be
assured of consideration.

ADDRESSES: Comments may be
submitted electronically by the Federal
eRulemaking Portal, https://
www.regulations.gov. In the “Search for
dockets and documents on agency
actions” box enter the Docket No. RBS—
23-NONE—-0015 and click the “Search”
button. From the search results, click on
or locate the document title: “Notice of
Revision of a Currently Approved
Information Collection” and select the
“Comment” button. Before inputting
comments, commenters may review the
“Commenter’s Checklist” (optional).
Insert comments under the ‘“Comment”’
title, click “Browse” to attach files (if
available), input email address and
select “Submit Comment.” Information
on using Regulations.gov, including
instructions for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“FAQ” link.

All comments will be available for
public inspection online at the Federal
eRulemaking Portal (https://
www.regulations.gov).

Other Information: Additional
information about Rural Development
and its programs is available on the
internet at https://www.rd.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Katherine Anne Mathis, Rural
Development Innovation Center—
Regulations Management Division, U.S.
Department of Agriculture, 1400
Independence Avenue SW, Washington,
DC 20250, Telephone: 202-713-7565,
email: Katherine.mathis@usda.gov.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities (see 5 CFR
1320.8(d)). This notice identifies an
information collection that the Agency
is submitting to OMB for revision.

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Title: Voluntary Labeling Program for
Biobased Products.

OMB Control Number: 0570-0071.

Type of Request: Revision of a
currently approved information
collection.

Abstract: Section 9002(h) of the Farm
Security and Rural Investment Act
(FSRIA) of 2002, as amended by the
Food, Conservation, and Energy Act
(FCEA) of 2008, the Agricultural Act of
2014, and the Agricultural Improvement
Act of 2018, requires the Secretary of
Agriculture to implement a Voluntary
Labeling Program that would enable
qualifying biobased products to be
certified with a “USDA Certified
Biobased Product” label. USDA
subsequently published the terms and
conditions for voluntary use of the label,
which can be found in the Code of
Federal Regulations (CFR) at 7 CFR part
3202.
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To implement the statutory
requirements of FSRIA, USDA will
gather relevant product information on
biobased products for which
manufacturers and vendors seek
certification to use the label.
Participation in the Voluntary Labeling
Program is entirely voluntary.

The information collected will enable
USDA to evaluate the qualifications of
biobased products to carry the USDA
Certified Biobased Product label and to
ensure that the label is used properly
and in accordance with the
requirements specified in 7 CFR part
3202. To the extent feasible, the
information sought by USDA can be
transmitted electronically using the
website http://www.biopreferred.gov. If
electronic transmission of information is
not practical for some applicants, USDA
will provide technical assistance to
support the transmission of information
to USDA.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2.4 hours per
response.

Respondents: Manufacturers and
vendors who wish to apply the “USDA
Certified Biobased Product” label to
their biobased products. Participation is
voluntary.

Estimated Number of Respondents:
300.

Estimated Number of Responses per
Respondent: 2.75.

Estimated Number of Responses: 825.

Estimated Total Annual Burden on
Respondents: 1,988 hours.

Copies of this information collection
can be obtained from Katherine Anne
Mathis, Rural Development Innovation
Center—Regulations Management
Division, at (202) 713—-7565. Email:
katherine.mathis@usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Karama Neal,

Administrator, Rural Business-Cooperative
Service, USDA Rural Development.

[FR Doc. 2023-15880 Filed 7-26—23; 8:45 am|
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service
[DOCKET #: RBS—-23-NONE-0016]

Notice of Revision of a Currently
Approved Information Collection

AGENCY: Rural Business-Cooperative
Service, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 the
Rural Business-Cooperative Service
(RBCS) announces its intention to
request a revision of a currently
approved information collection
package for Guidelines for Designating
Biobased Products for Federal
Procurement.

DATES: Comments on this notice must be
received by September 25, 2023 to be
assured of consideration.

ADDRESSES: Comments may be
submitted electronically by the Federal
eRulemaking Portal, http://
www.regulations.gov. In the ““Search for
dockets and documents on agency
actions” box enter the Docket No. RBS—
23-NONE—-0016 and click the “Search”
button. From the search results, click on
or locate the document title: ‘“Notice of
Request of a Currently Approved
Information Collection” and select the
“Comment” button. Before inputting
comments, commenters may review the
“Commenter’s Checklist” (optional).
Insert comments under the “Comment”
title, click “Browse” to attach files (if
available), input email address and
select “Submit Comment.”

Information on using Regulations.gov,
including instructions for accessing
documents, submitting comments, and
viewing the docket after the close of the
comment period, is available through
the site’s “FAQ” link.

All comments will be available for
public inspection online at the Federal
eRulemaking Portal (https://
www.regulations.gov).

Other Information: Additional
information about Rural Development
and its programs is available on the
internet at https://www.rd.usda.gov.
FOR FURTHER INFORMATION CONTACT:
Katherine Anne Mathis, Rural
Development Innovation Center—
Regulations Management Division, U.S.
Department of Agriculture, 1400
Independence Avenue SW, Washington,
DC 20250, Telephone: 202—-713-7565,
email: Katherine.mathis@usda.gov.
SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities (see 5 CFR
1320.8(d)). This notice identifies an
information collection that the Agency
is submitting to OMB for revision.

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance

of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Title: Guidelines for Designating
Biobased Products for Federal
Procurement.

OMB Control Number: 0570-0073.

Type of Request: Revision of a
currently approved information
collection.

Abstract: The USDA BioPreferred
Program provides that qualifying
biobased products that fall under
product categories (generic groups of
biobased products) that have been
designated for preferred procurement by
rule making are required to be
purchased by Federal agencies in lieu of
their fossil energy-based counterparts,
with certain limited exceptions. Further,
USDA is required by section 9002 of the
Farm Security and Rural Investment Act
of 2002, as amended by the Food,
Conservation, and Energy Act of 2008
and the Agricultural Act of 2014, and
the Agricultural Improvement Act of
2018, to provide certain information on
qualified biobased products to Federal
agencies. To meet these statutory
requirements, USDA will gather that
information from manufacturers and
vendors of biobased products. The
information sought by USDA can be
transmitted electronically using the
website http://www.biopreferred.gov. If
for any reason the requested information
cannot be electronically transmitted,
USDA will provide technical assistance
to support the transmission of
information to USDA. The information
collected will enable USDA to meet
statutory information requirements that
will then permit USDA to designate
product categories for preferred
procurement under the BioPreferred
Program. Once product categories are
designated, manufacturers and vendors
of qualifying biobased products that fall
under these designated product
categories will benefit from preferred
procurement by Federal agencies.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 40 hours per
response.
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Respondents: Manufacturers and
vendors of biobased products.
Participation is voluntary.

Estimated Number of Respondents:
220.

Estimated Number of Responses per
Respondent: One per manufacturer or
vendor.

Estimated Number of Responses: 220.

Estimated Total Annual Burden on
Respondents: 8,800 hours, one time
only. Manufacturers and vendors are
only asked to respond once for each
stand-alone product or product family.
Therefore, there is no ongoing annual
paperwork burden on respondents
unless they wish to add additional
stand-alone products or product
families. Furthermore, their
participation in the BioPreferred
Program is entirely voluntary.

Copies of this information collection
can be obtained from Katherine Anne
Mathis, Rural Development Innovation
Center—Regulations Management
Division, at (202) 713—-7565. Email:
katherine.mathis@usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Karama Neal,

Administrator, Rural Business-Cooperative
Service, USDA Rural Development.

[FR Doc. 2023—-15884 Filed 7—26-23; 8:45 am|
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service
[DOCKET #: RUS—-23—-ELECTRIC-0005]

Empowering Rural America (New ERA)
Program

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice; announcement of the
opening of the online application
window for the New ERA Program.

SUMMARY: The Rural Utilities Service, a
Rural Development agency of the United
States Department of Agriculture
(USDA), hereinafter referred to as
“RUS” or “the Agency” announced its
intent to solicit Letters of Interest (LOI)
for applications under the Empowering
Rural America (New ERA) Program in a
Notice of Funding Opportunity (NOFO)
on May 16, 2023, in the Federal
Register. In addition, the NOFO also
announced the eligibility requirements,
application process and deadlines, and
the criteria that RUS will use to assess
New ERA Applications. The New ERA
funds will be used to assist Eligible
Entities in achieving the greatest

reduction in Greenhouse Gas (GHG)
emissions while advancing the long-
term resiliency, reliability, and
affordability of rural electric systems.
This Notice announces an update on
how to submit an LOI, additional
information that must be submitted and
an extension of time to submit LOIs.

DATES: The Agency will begin accepting
LOIs for the New ERA Program
beginning at 11:59 a.m. Eastern Time
(ET) on July 31, 2023, and until 11:59
p-m. ET on September 15, 2023. Letters
of Interest will not be accepted after
11:59 p.m. ET on September 15, 2023.

ADDRESSES: All LOIs must be submitted
to RUS electronically at www.grants.gov.
Additional information and resources
are available at https://
www.rd.usda.gov/programs-services/
electric-programs/empowering-rural-
america-new-era-program. The Inflation
Reduction Act of 2022 funding for Rural
Development website is located at
https://www.rd.usda.gov/inflation-
reduction-act.

FOR FURTHER INFORMATION CONTACT:
Christopher McLean, Assistant
Administrator, Electric Program, Rural
Utilities Service, Rural Development,
United States Department of
Agriculture, 1400 Independence Avenue
SW, STOP 1568, Washington, DC
20250-1560; Telephone: 202—690-4492.
Email to: SM.RD.RUS.IRA.Questions@
usda.gov.

SUPPLEMENTARY INFORMATION:

Authority: The New ERA Program is
authorized under the Inflation
Reduction Act of 2022 (Pub. L. 117-169,
“IRA”), Subtitle C, Section 22004.

Overview

Federal Awarding Agency Name:
Rural Utilities Service.

Funding Opportunity Title:
Empowering Rural America (New ERA)
Program.

Announcement Type: Announcement
of the Opening of the On-Line
Application Window for the New ERA
Program.

Assistance Listing Number: 10.758.

Funding Opportunity Number: RUS—
NewERA-2023

LOI submission information: RUS will
accept electronic submission of LOIs
through Grants.gov. RUS will not accept
paper, facsimile, or email transmission.

I. Background

On August 16, 2022, The Biden Harris
Administration and the United State
Congress passed the Inflation Reduction
Act of 2022 which authorized the New
ERA Program. The goal of the New ERA
Program is to provide financial
assistance to Eligible Entities to achieve

the greatest reductions in GHG
emissions through the cooperatives’
voluntary transformation of rural
electric systems in a way that promotes
resiliency and reliability of rural electric
systems and affordability for their
members.

On May 16, 2023, the Agency
published a NOFO in the Federal
Register (88 FR 31218) that solicited
LOIs for applications under the New
ERA Program and announced the
application process as well as provided
deadlines for applications from Eligible
Entities. The NOFO also informed
potential Applicants that the Agency
would finalize the specific requirements
of submitting an LOI through the on-line
application window by a separate notice
in the Federal Register and on the RUS
website at https://www.rd.usda.gov/
programs-services/electric-programs/
empowering-rural-america-new-era-
program. In response to stakeholder
requests, RUS is extending the deadline
for accepting LOI submissions from
August 31, 2023, to September 15, 2023,
to provide stakeholders more time to
prepare their LOIs.

II. Letter of Interest Requirements and
Submission

A. Letter of Interest Requirements

The Agency has added the
requirement to submit an Application
for Federal Assistance (SF 424) to the
list of items needed for a complete LOI
in order to accept the LOI's through
Grants.gov. In addition to the SF 424,
Applicants will still be required to
provide the information included in
Section D.2.i. of the NOFO that
published in the Federal Register on
May 16, 2023, (88 FR 31218). The RUS
New ERA website will include an LOI
Guide at https://www.rd.usda.gov/
programs-services/electric-programs/
empowering-rural-america-new-era-
program. The LOI Guide will provide
details on the submission of the LOI on
Grants.gov, including how to provide
attachments. In addition, the LOI Guide
will detail how Applicants should use
the RUS geospatial mapping tool to
draw the service areas associated with
each New ERA project and then upload
Shapefiles to Grants.gov as part of an
LOI Application. The LOI Guide will
also indicate where to attach the
additional requirements for the LOI,
such as a copy of the Applicant’s
balance sheet and income statements.

B. Letter of Interest Submission

1. Application of General Assistance.
Prior to official submission of an LOI,
Applicants may request general
assistance from the Agency if such
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requests are made prior to September 8,
2023. The Agency may provide general
assistance as it is able, and Applicants
may request assistance in the form of
general assistance and consultation with
an RUS General Field Representative
(GFR). Please note that RUS GFRs shall
not provide strategic submission or
strategic LOI advice, and Applicants are
fully responsible for their submissions.
Assistance may also be requested to
Agency staff in the form of requests to
speak at meetings, events, and
conferences to explain program
provisions and answer questions about
this funding announcement. Responses
to questions regarding program
provisions and this funding
announcement will be posted to the
New ERA FAQ page. Information on
contacting an RUS GFR can be found at
https://www.rd.usda.gov/contact-us/
electric-gfr. For requests regarding
speaking engagements, please email:
SM.RD.RUS.IRA.Questions@usda.gov.

2. Letters of Interest Submission
Deadlines: The Agency will begin
accepting LOIs for the New ERA
Program beginning at 11:59 a.m. ET on
July 31, 2023, and until 11:59 p.m. ET
on September 15, 2023.

The LOIs must be submitted
electronically thru www.grants.gov. The
New ERA funding opportunity in
Grants.gov can be found by searching
for the funding opportunity number
found in the SUPPLEMENTARY
INFORMATION section of this Notice.
Please review the Grants.gov website at
https://www.grants.gov/web/grants/
register.html for instructions on the
process of registering an organization as
soon as possible to ensure that all
electronic application deadlines are
met. Grants.gov will not accept
applications submitted after the
deadline.

III. Program Requirements

To be eligible for an award,
applications must meet all of the
requirements contained in the NOFO
published in the Federal Register on
May 16, 2023, at 88 FR 31218.
Information can also be found at https://
www.rd.usda.gov/programs-services/
electric-programs/empowering-rural-
america-new-era-program.

Andrew Berke,

Administrator, Rural Utilities Service.
[FR Doc. 2023—-15897 Filed 7—26-23; 8:45 am|
BILLING CODE 3410-15-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
Nebraska Advisory Committee;
Correction

AGENCY: Commission on Civil Rights.
ACTION: Notice; correction to meeting
type.

SUMMARY: The Commission on Civil
Rights published a notice in the Federal
Register on Friday, June 16, 2023,
concerning a meeting of the Nebraska
Advisory Committee. The meeting type
has since changed.
FOR FURTHER INFORMATION CONTACT:
Victoria Moreno, vinoreno@usccr.gov.
Correction: In the Federal Register on
Friday, June 16, 2023, in FR Document
Number 2023-12875, on pages 39396—
39397, first column, correct the meeting
type to: Community Forum, Wednesday,
August 9, 2023 from 1:00pm—4:00pm
CST.

Dated: July 21, 2023.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2023-15885 Filed 7—26-23; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
Wyoming Advisory Committee to the
U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of public meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act, that
the Wyoming Advisory Committee
(Committee) to the U.S. Commission on
Civil Rights will hold a public forum via
Zoom at 1 p.m. MT on Monday,
September 18, 2023. The purpose of this
meeting is to hear testimony from
individuals impacted by housing
discrimination in the state.

DATES: Monday, September 18, 2023,
from 1 p.m.—3 p.m. Mountain Time.
ADDRESSES: The meeting will be held
via Zoom.

Registration Link (Audio/Visual):
https://www.zoomgov.com/j/
1603845385.

Join by Phone (Audio Only): (833)
435-1820 USA Toll-Free; Meeting ID:
160 384 5385.

FOR FURTHER INFORMATION CONTACT:
Kayla Fajota, Designated Federal
Officer, at kfajota@usccr.gov or (434)
515-2395.

SUPPLEMENTARY INFORMATION: This
committee meeting is available to the
public through the registration link
above. Any interested member of the
public may listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. Per the
Federal Advisory Committee Act, public
minutes of the meeting will include a
list of persons who are present at the
meeting. If joining via phone, callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Closed captioning
will be available for individuals who are
deaf, hard of hearing, or who have
certain cognitive or learning
impairments. To request additional
accommodations, please email Liliana
Schiller, Support Services Specialist, at
Ischiller@usccr.gov at least 10 business
days prior to the meeting.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Kayla Fajota at kfajota@
usccr.gov. Persons who desire
additional information may contact the
Regional Programs Coordination Unit at
(312) 353-8311.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Coordination Unit
Office, as they become available, both
before and after the meeting. Records of
the meetings will be available via
www.facadatabase.gov under the
Commission on Civil Rights, Wyoming
Advisory Committee link. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs
Coordination Unit at Ischiller@
usccr.gov.

Agenda

I. Welcome & Roll Call
II. Opening Remarks
I1I. Public Forum
IV. Public Comment
V. Closing Remarks
VI. Adjournment
Dated: July 24, 2023.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2023-15943 Filed 7-26—23; 8:45 am|
BILLING CODE P
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COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
California Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of virtual
business meetings.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act
(FACA) that the California Advisory
Committee (Committee) to the U.S.
Commission on Civil Rights will hold a
series of virtual business meetings via
ZoomGov on the following dates and
times listed below. These meetings are
for the purpose of reviewing and
discussing the latest draft of their report
on the civil rights implications of AB5.

DATES: These meetings will take place
on:

¢ Friday, October 6, 2023, from 1:00
p-m.—2:30 p.m. PT
e Friday, November 3, 2023, from 1:00
p-m.—2:30 p.m. PT
¢ Friday, December 1, 2023, from 1:00
p-m.—2:30 p.m. PT
Zoom Link To Join: https://
www.zoomgov.com/meeting/register/
v/Itc-Cppj4tEwuaYQD
hCjO8NPtQyYyDIZw.

FOR FURTHER INFORMATION CONTACT:
Brooke Peery, Designated Federal
Officer (DFO) at bpeery@usccr.gov or by
phone at (202) 701-1376.
SUPPLEMENTARY INFORMATION:
Committee meetings are available to the
public through the registration link
above. Any interested member of the
public may listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. Per the
Federal Advisory Committee Act, public
minutes of the meeting will include a
list of persons who are present at the
meeting. If joining via phone, callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Closed captioning
will be available for individuals who are
deaf, hard of hearing, or who have
certain cognitive or learning
impairments. To request additional
accommodations, please email Angelica
Trevino, Support Services Specialist at
atrevino@usccr.gov at least 10 business
days prior to the meeting.

Members of the public are entitled to
make comments during the open period
at the end of the meeting. Members of
the public may also submit written
comments; the comments must be
received in the Regional Programs Unit
within 30 days following the meeting.
Written comments may be emailed to
Brooke Peery (DFO) at bpeery@
usccr.gov.

Records and documents discussed
during the meeting will be available for
public viewing prior to and after the
meeting at https://
www.facadatabase.gov/FACA/
FACAPublicViewCommittee
Details?id=a10t0000001gzkUAAQ.

Please click on the “Meeting Details”
and “Documents” links. Records
generated from this meeting may also be
inspected and reproduced at the
Regional Programs Unit, as they become
available, both before and after the
meeting. Persons interested in the work
of this Committee are directed to the
Commission’s website, https://
www.usccr.gov, or may contact the
Regional Programs Unit at (312) 353—
8311.

Agenda

I. Welcome & Roll Call
II. Committee Discussion
III. Public Comment

IV. Adjournment

David Mussatt,

Supervisory Chief, Regional Programs Unit.
[FR Doc. 2023-15888 Filed 7-26-23; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
Nebraska Advisory Committee to the
U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of public meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act, that
the Nebraska Advisory Committee
(Committee) to the U.S. Commission on
Civil Rights will host an in-person
Community Forum in Lincoln. The
purpose of the meeting is to gather
testimony regarding the Covid—19
Pandemic on education in the state,
with a focus on digital divide and
increasing mental health challenges.
The Committee seeks to hear from
students, teachers and other
stakeholders on their experiences and in
areas in which they still need support.

DATES: Wednesday, August 9, 2023,
from 1:00 p.m.—4:00 p.m. Central Time]
ADDRESSES: Embassy Suites Lincoln,
Room Regents B, 1040 P Street, Lincoln,
NE 68506

FOR FURTHER INFORMATION CONTACT:
Victoria Moreno, Designated Federal
Officer, at vimoreno@usccr.gov or by
phone at 434-515-0204.
SUPPLEMENTARY INFORMATION: Members
of the public are entitled to make
comments during the open period
towards the end of the Community
Forum if you did not speak during the
Community Forum.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Victoria Moreno at
vmoreno@usccr.gov.

Persons who desire additional
information may contact the Regional
Programs Coordination Unit at 434—
515-0204. Records generated from this
meeting may be inspected and
reproduced at the Regional Programs
Coordination Unit Office, as they
become available, both before and after
the meeting. Records of the meetings
will be available via
www.facadatabase.gov under the
Commission on Civil Rights, Nebraska
Advisory Committee link. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs
Coordination Unit at vinoreno@
usccr.gov.

Agenda

1. Welcome & Roll Call
II. Public Comment
III. Next Steps
IV. Adjournment
Dated: July 21, 2023.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2023-15886 Filed 7-26—23; 8:45 am|
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the New
York Advisory Committee to the U.S.
Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of virtual business
meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the


https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzkUAAQ
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https://www.zoomgov.com/meeting/register/vJItc-Cppj4tEwuaYQDhCjO8NPtQyYyDIZw
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mailto:vmoreno@usccr.gov
mailto:vmoreno@usccr.gov
mailto:bpeery@usccr.gov
mailto:bpeery@usccr.gov
mailto:vmoreno@usccr.gov
mailto:vmoreno@usccr.gov
mailto:bpeery@usccr.gov

48432

Federal Register/Vol. 88, No. 143/ Thursday, July 27, 2023/ Notices

Federal Advisory Committee Act, that
the New York Advisory Committee
(Committee) to the U.S. Commission on
Civil Rights will hold a public meeting
via Zoom. The purpose of the meeting
is to discuss major themes and issues
that have emerged from panel briefings
I through VII on the New York child
welfare system and its impact on Black
children and families.

DATES: Friday, August 18, 2023, from
1:00 p.m.—3:00 p.m. Eastern Time.

ADDRESSES: The meeting will be held
via Zoom.

Registration Link (Audio/Visual):
https://bit.ly/30kM2rO.

Join by Phone (Audio Only): 1-669—
254-5252; Webinar ID: 160 034 0769+#.
FOR FURTHER INFORMATION CONTACT:
Mallory Trachtenberg, DFO, at
mtrachtenberg@usccr.gov or 1-202—
809-9618.

SUPPLEMENTARY INFORMATION: This
Committee meeting is available to the
public through the registration link
above. Any interested member of the
public may listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. Per the
Federal Advisory Committee Act, public
minutes of the meeting will include a
list of persons who are present at the
meeting. If joining via phone, callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Closed captioning is
available by selecting “CC” in the
meeting platform. To request additional
accommodations, please email
svillanueva@usccr.gov at least 10
business days prior to the meeting.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Mallory Trachtenberg at
mtrachtenberg@usccr.gov. Persons who
desire additional information may
contact the Regional Programs
Coordination Unit at 1-202-809-9618.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Coordination Unit
Office, as they become available, both
before and after the meeting. Records of
the meetings will be available via
www.facadatabase.gov under the
Commission on Civil Rights, New York
Advisory Committee link. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs

Coordination Unit at svillanueva@
uscer.gov.

Agenda

I. Welcome and Roll Call
II. Approval of Minutes
III. Discussion
IV. Public Comment
V. Next Steps
VI. Adjournment
Dated: July 21, 2023.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 202315881 Filed 7-26-23; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
California Advisory Committee; Update

AGENCY: Commission on Civil Rights.
ACTION: Notice; update meeting date.

SUMMARY: The Commission on Civil
Rights published a notice in the Federal
Register on Monday, March 20, 2023,
concerning a meeting of the California
Advisory Committee. The meeting date
has since changed.
FOR FURTHER INFORMATION CONTACT:
Brooke Peery (DFO), bpeery@usccr.gov.
Correction: In the Federal Register on
Tuesday, March 20, 2023, in FR
Document Number 2023-16586, on
pages 16586 and 16587, third and first
columns, change the meeting date from
August 11, 2023, to August 18, 2023. In
addition, the link to join will remain the
same: https://www.zoomgov.com/
meeting/register/vjltdemgrTIoH3ECxG
1nKQsiTkinVcYIUE.

Dated: July 21, 2023.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2023-15883 Filed 7-26—23; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
California Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of virtual
business meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act
(FACA) that the California Advisory
Committee (Committee) to the U.S.
Commission on Civil Rights will hold a
business meeting via ZoomGov on

Friday, September 8, 2023, from 1:00
p-m.—2:30 p.m. Pacific time for the
purpose of reviewing and discussing the
latest draft of their report on the civil
rights implications of AB5.
DATES: Thes meeting will take place on:
¢ Friday, September 8, 2023, from
1:00 p.m.—2:30 p.m. PT.

ZOOM LINK TO JOIN: https://
www.zoomgov.com/meeting/register/
v/Itc-Cppj4tEwuaYQDhCj
O8NPtQyYyDIZw.

FOR FURTHER INFORMATION CONTACT:
Brooke Peery, Designated Federal
Officer (DFO) at bpeery@usccr.gov or by
phone at (202) 701-1376.
SUPPLEMENTARY INFORMATION:
Committee meetings are available to the
public through the registration link
above. Any interested member of the
public may listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. Per the
Federal Advisory Committee Act, public
minutes of the meeting will include a
list of persons who are present at the
meeting. If joining via phone, callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Closed captioning
will be available for individuals who are
deaf, hard of hearing, or who have
certain cognitive or learning
impairments. To request additional
accommodations, please email Angelica
Trevino, Support Services Specialist at
atrevino@usccr.gov at least 10 business
days prior to the meeting.

Members of the public are entitled to
make comments during the open period
at the end of the meeting. Members of
the public may also submit written
comments; the comments must be
received in the Regional Programs Unit
within 30 days following the meeting.
Written comments may be emailed to
Brooke Peery (DFO) at bpeery@
usccr.gov.

Records and documents discussed
during the meeting will be available for
public viewing prior to and after the
meeting at https://
www.facadatabase.gov/FACA/
FACAPublicViewCommittee
Details?id=a10t0000001gzkUAAQ.

Please click on the “Meeting Details”
and ‘“Documents” links. Records
generated from this meeting may also be
inspected and reproduced at the
Regional Programs Unit, as they become
available, both before and after the
meeting. Persons interested in the work
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of this Committee are directed to the
Commission’s website, https://
www.usccr.gov, or may contact the
Regional Programs Unit at (312) 353—
8311.

Agenda

I. Welcome & Roll Call
II. Committee Discussion
III. Public Comment
IV. Adjournment
Dated: July 21, 2023.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2023-15882 Filed 7-26-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-878]

Certain Corrosion-Resistant Steel
Products From the Republic of Korea:
Preliminary Results of Antidumping
Duty Administrative Review; 2021-
2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
determines that certain corrosion-
resistant steel products (CORE) from the
Republic of Korea (Korea) were not sold
in the United States at less than normal
value (NV) during the period of review
(POR), July 1, 2021, through June 30,
2022. Interested parties are invited to
comment on these preliminary results.
DATES: Applicable July 27, 2023.

FOR FURTHER INFORMATION CONTACT:
Jaron Moore or William Horn, AD/CVD
Operations, Office VIII, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-3640 or (202) 482-4868,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On July 25, 2016, Commerce
published the antidumping duty order
on CORE from Korea.? Commerce

1 See Certain Corrosion-Resistant Steel Products
from India, Italy, the People’s Republic of China,
the Republic of Korea and Taiwan: Amended Final
Affirmative Antidumping Determination for India
and Taiwan, and Antidumping Duty Orders, 81 FR
48390 (July 25, 2016) (Order); and Certain
Corrosion-Resistant Steel Products from India, Italy,
the People’s Republic of China, the Republic of
Korea, and Taiwan: Notice of Correction to the
Antidumping Duty Orders, 81 FR 58475 (August 25,
2016).

initiated this administrative review on
September 6, 2022.2 This review covers
eight companies,? of which we selected
Dongkuk and Hyundai as mandatory
respondents.4

On March 22, 2023, we extended the
deadline for the preliminary results of
this review until July 21, 2023.5 For a
detailed description of the events that
followed the initiation of this review,
see the Preliminary Decision
Memorandum.®

Scope of the Order

The merchandise covered by the
Order is CORE from Korea. For a
complete description of the scope of the
Order, see the Preliminary Decision
Memorandum.

Methodology

Commerce is conducting this
administrative review in accordance
with section 751(a) of the Tariff Act of
1930, as amended (the Act). Export
price and constructed export price are
calculated in accordance with section
772 of the Act. NV is calculated in
accordance with section 773 of the Act.

For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum. A list of topics
discussed in the Preliminary Decision
Memorandum is attached as an
appendix to this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov. In addition, a complete
version of the Preliminary Decision
Memorandum can be accessed directly
at https://access.trade.gov/public/
FRNoticesListLayout.aspx.

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 87 FR
54468 (September 6, 2022).

3 The eight companies are: Dongkuk Steel Mill
Co., Ltd. (Dongkuk); Hyundai Steel Company
(Hyundai); KG Dongbu Steel Co., Ltd.; POSCO;
POSCO International Gorporation; POSCO
STEELEON CO., Ltd.; SeAH Coated Metal; and
SeAH Steel Corporation.

4 See Memorandum, ‘“Respondent Selection,”
dated October 4, 2022.

5 See Memorandum, “Extension of Deadline for
Preliminary Results of 2021-2022 Antidumping
Duty Administrative Review,” dated March 22,
2023.

6 See Memorandum, ‘“‘Decision Memorandum for
Preliminary Results of the Administrative Review of
the Antidumping Duty Order on Certain Corrosion-
Resistant Steel Products from the Republic of Korea;
2021-2022,” dated concurrently with, and hereby
adopted by, this notice (Preliminary Decision
Memorandum).

Rate for Non-Examined Companies

The statute and Commerce’s
regulations do not address the
establishment of a rate to be applied to
companies not selected for individual
examination when Commerce limits its
examination in an administrative review
pursuant to section 777A(c)(2) of the
Act. Generally, Commerce looks to
section 735(c)(5) of the Act, which
provides instructions for calculating the
all-others rate in an antidumping duty
investigation, for guidance when
calculating the rate for companies
which were not selected for individual
examination in an administrative
review. Under section 735(c)(5)(A) of
the Act, the all-others rate is normally
“an amount equal to the weighted
average of the estimated weighted-
average dumping margins established
for exporters and producers
individually investigated, excluding any
zero and de minimis margins, and any
margins determined entirely {on the
basis of facts available}.”

However, where the dumping margins
for individually examined respondents
are all zero, de minimis, or based
entirely on facts available, section
735(c)(5)(B) of the Act provides that
Commerce may use ‘“‘any reasonable
method to establish the estimated all-
others rate for exporters and producers
not individually investigated, including
averaging the estimated weighted-
average dumping margins determined
for the exporters and producers
individually investigated.” In this
review, we have calculated weighted-
average dumping margins for both
Dongkuk and Hyundai, the mandatory
respondents, that are zero. Thus, using
section 735(c)(5)(B) of the Act as
guidance, we are assigning to the
companies not selected for individual
examination, the zero percent rate
calculated for the mandatory
respondents.

Preliminary Results

We preliminarily determine the
following weighted-average dumping
margins for the period July 1, 2021,
through June 30, 2022:

Weighted-
average
Exporter/producer dumping
margin
(percent)
Dongkuk Steel Mill Co., Ltd .. 0.00
Hyundai Steel Company ....... 0.00
KG Dongbu Steel Co., Ltd ... 0.00
POSCO ..o 0.00
POSCO International Cor-
poration .......ccceceeieiieennnnne 0.00
POSCO STEELEON Co., Ltd 0.00
SeAH Coated Metal .............. 0.00
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Weighted- All submissions to Commerce must be zero or de minimis in the final results
average filed using ACCESS 12 and must be of review, we will instruct CBP not to
Exporter/producer dumping served on interested parties.13 An assess duties on any of its entries
(‘T;é%'r?t) electronically filed document must be without regard to antidumping duties.*®
received successfully in its entirety by In accordance with Commerce’s
SeAH Steel Corporation ....... 0.00 Commerce’s electronic records system,  ‘“‘automatic assessment” practice, for

Disclosure and Public Comment

Commerce intends to disclose the
calculations performed for these
preliminary results of review to
interested parties within five days of the
date of publication of this notice in
accordance with 19 CFR 351.224(b).

Case briefs or other written comments
may be submitted to the Assistant
Secretary for Enforcement and
Compliance. Interested parties may
submit case briefs to Commerce no later
than 30 days after the date of
publication of this notice.” Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed no later than
seven days after the date for filing case
briefs.8 Parties who submit case briefs or
rebuttal briefs in this proceeding are
encouraged to submit with each
argument: (1) a statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.?

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, filed electronically via
Commerce’s electronic records system,
ACCESS, within 30 days after the date
of publication of this notice.1® Requests
should contain: (1) the party’s name,
address and telephone number; (2) the
number of participants; (3) whether any
participant is a foreign national; and (4)
a list of issues parties intend to discuss.
Issues raised in the hearing will be
limited to those raised in the respective
case and rebuttal briefs. If a request for
a hearing is made, Commerce intends to
hold a hearing at a time and date to be
determined.1? Parties should confirm by
telephone the date, time, and location of
the hearing two days before the
scheduled date.

7 See 19 CFR 351.309(c)(1)(ii).

8 See 19 CFR 351.309(d)(1) and (2); see also
Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19, 85 FR 17006
(March 26, 2020) (“To provide adequate time for
release of case briefs via ACCESS, E&C intends to
schedule the due date for all rebuttal briefs to be
7 days after case briefs are filed (while these
modifications remain in effect).”); and Temporary
Rule Modifying AD/CVD Service Requirements Due
to COVID 19; Extension of Effective Period, 85 FR
41363 (July 10, 2020) (collectively, Temporary
Rule).

9 See 19 CFR 351.309(c)(2) and (d)(2).

10 See 19 CFR 351.310(c).

11 See 19 CFR 351.310(d).

ACCESS, by 5:00 p.m. Eastern Time on
the date that the document is due. Note
that Commerce has temporarily
modified certain of its requirements for
serving documents containing business
proprietary information, until further
notice.14

Commerce intends to issue the final
results of this administrative review,
including the results of its analysis of
the issues raised in any case or rebuttal
briefs, no later than 120 days after the
date of publication of this notice, unless
this deadline is extended.15

Assessment Rates

Upon completion of the
administrative review, Commerce shall
determine, and U.S. Customs and
Border Protection (CBP) shall assess,
antidumping duties on all appropriate
entries. For any individually examined
respondent whose weighted-average
dumping margin is not zero or de
minimis (i.e., less than 0.5 percent) in
the final results of this review and the
respondent reported entered values, we
will calculate importer-specific ad
valorem assessment rates for the
merchandise based on the ratio of the
total amount of dumping calculated for
the examined sales made during the
POR to each importer and the total
entered value of those same sales, in
accordance with 19 CFR 351.212(b)(1).
If the respondent has not reported
entered values, we will calculate a per-
unit assessment rate for each importer
by dividing the total amount of
dumping calculated for the examined
sales made to that importer by the total
quantity associated with those
transactions. To determine whether an
importer-specific, per-unit assessment
rate is de minimis, in accordance with
19 CFR 351.106(c)(2), we also will
calculate an importer-specific ad
valorem ratio based on estimated
entered values.

Where an importer-specific ad
valorem assessment rate is zero or de
minimis in the final results of review,
we will instruct CBP to liquidate the
appropriate entries without regard to
antidumping duties in accordance with
19 CFR 351.106(c)(2). If a respondent’s
weighted-average dumping margin is

12 See 19 CFR 351.303.

13 See 19 CFR 351.303(f).

14 See Temporary Rule.

15 See section 751(a)(3)(A) of the Act; and 19 CFR
351.213(h).

entries of subject merchandise during
the POR produced by any of the above-
referenced respondents for which they
did not know that the merchandise was
destined for the United States, we will
instruct CBP to liquidate those entries at
the all-others rate in the original less-
than-fair-value (LTFV) investigation (as
amended) 17 if there is no rate for the
intermediate company(ies) involved in
the transaction.18

Commerce intends to issue
assessment instructions to CBP no
earlier than 35 days after the date of
publication of the final results of this
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
notice of final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication, as provided by section
751(a)(2)(C) of the Act: (1) the cash
deposit rate for each specific company
listed above will be that established in
the final results of this review, except if
the rate is less than 0.50 percent, and
therefore, de minimis within the
meaning of 19 CFR 351.106(c)(1), in
which case the cash deposit rate will be
zero; (2) for previously investigated
companies not participating in this
review, the cash deposit will continue
to be the company-specific rate
published for the most recently
completed segment of this proceeding in
which the company participated; (3) if
the exporter is not a firm covered in this

16 See Antidumping Proceedings: Calculation of
the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping
Proceedings; Final Modification, 77 FR 8101, 8102
(February 14, 2012) (Final Modification for
Reviews).

17 See Order; Certain Corrosion-Resistant Steel
Products from the Republic of Korea: Notice of
Court Decision Not in Harmony with Final
Determination of Investigation and Notice of
Amended Final Results, 83 FR 39054 (August 8,
2018) (Timken and Amended Final Results).

18 For a full discussion of this practice, see
Antidumping and Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).
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review, or the underlying investigation,
but the producer is, then the cash
deposit rate will be the rate established
for the most recent segment for the
producer of the merchandise; and (4)
the cash deposit rate for all other
producers and exporters will continue
to be 8.31 percent, the all-others rate
established in the LTFV investigation
(as amended).1® These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping and/or countervailing
duties prior to liquidation of the
relevant entries during this POR. Failure
to comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping and/or
countervailing duties occurred and the
subsequent assessment of double
antidumping duties, and/or increase in
the amount of antidumping duties by
the amount of the countervailing duties.

Notification to Interested Parties

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.221(b)(4).

Dated: July 20, 2023.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

1II. Scope of the Order

IV. Discussion of the Methodology
V. Currency Conversion

VI. Recommendation

[FR Doc. 2023—-15949 Filed 7—-26-23; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-842]

Passenger Vehicle and Light Truck
Tires From Thailand: Preliminary
Results of Antidumping Duty
Administrative Review; 2021-2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

19 See Order, as amended by Timken and
Amended Final Results.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
determines that passenger vehicle and
light truck tires (PVLT) from Thailand
were sold in the United States at less
than normal value during the period of
review (POR) January 6, 2021, through
June 30, 2022. Interested parties are
invited to comment on these
preliminary results.

DATES: Applicable July 26, 2023.

FOR FURTHER INFORMATION CONTACT:
Myrna Lobo or Jacob Saude, AD/CVD
Operations, Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-2371 or (202) 482—-0981,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On July 1, 2022, Commerce published
in the Federal Register a notice of
opportunity ! to request an
administrative review of the
antidumping duty order on PVLT from
Thailand.2 On September 6, 2022, in
accordance with 19 CFR
351.221(c)(1)(i), Commerce published a
notice of initiation of an administrative
review of the Order.3 On March 24,
2023, in accordance with section
751(a)(3)(A) of the Tariff Act of 1930, as
amended (the Act) and 19 CFR
351.213(h)(2), Commerce extended the
due date for the preliminary results
until July 20, 2023.4

For a detailed description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.5 A list of the
topics included in the Preliminary
Decision Memorandum is included as

1 See Antidumping or Countervailing Duty Order,
Finding or Suspended Investigation; Opportunity to
Request Administrative Review and Join Annual
Inquiry Service List, 87 FR 39461 (July 1, 2022).

2 See Passenger Vehicle and Light Truck Tires
from the Republic of Korea, Taiwan, and Thailand:
Antidumping Duty Orders and Amended Final
Affirmative Antidumping Duty Determination for
Thailand, 86 FR 38011 (July 19, 2021) (Order).

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 87 FR
54463 (September 6, 2022). See also Initiation of
Antidumping and Countervailing Duty
Administrative Reviews, 88 FR 7060 (February 2,
2023).

4 See Memorandum, ‘“‘Passenger Vehicle and
Light Truck Tires from Thailand: Extension of
Deadline for Preliminary Results of Antidumping
Duty Administrative Review,” dated March 24,
2023.

5 See Memorandum, ‘“Decision Memorandum for
the Preliminary Results of the Administrative
Review of the Antidumping Duty Order on
Passenger Vehicle and Light Truck Tires from
Thailand; 2021-2022,” dated concurrently with,
and hereby adopted by, this notice (Preliminary
Decision Memorandum).

Appendix I to this notice. The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Scope of the Order

The products covered by the Order
are PVLT from Thailand. For a complete
description of the scope of the Order,
see the Preliminary Decision
Memorandum.

Methodology

Commerce is conducting this review
in accordance with sections 751(a)(1)(B)
and (2) of the Act. Export price is
calculated in accordance with section
772 of the Act. Normal value is
calculated in accordance with section
773 of the Act. For a full description of
the methodology underlying these
preliminary results, see the Preliminary
Decision Memorandum.

Preliminary Results of Review

We preliminarily determine the
following weighted-average dumping
margins exist for the period January 6,
2021, through June 30, 2022:

Weighted-
average
Producer/exporter dumping
margin
(percent)
Sentury Tire (Thailand) Co., Ltd 1.24
Sumitomo Rubber (Thailand)
Co., Ltd oo 6.16
Non-Examined Companies® ...... 4.52

Rate for Companies Not Individually
Examined

The Act and Commerce’s regulations
do not address the establishment of a
weighted-average dumping margin to be
applied to companies not selected for
individual examination when
Commerce limits its examination in an
administrative review pursuant to
section 777A(c)(2) of the Act. Generally,
Commerce looks to section 735(c)(5) of
the Act, which provides instructions for
calculating the all-others rate in a less-
than-fair-value investigation, for
guidance when calculating the
weighted-average dumping margin for
companies which were not selected for
individual examination in an

6 See Appendix II for a list of these companies.


https://access.trade.gov/public/FRNoticesListLayout.aspx
https://access.trade.gov/public/FRNoticesListLayout.aspx
https://access.trade.gov

48436

Federal Register/Vol. 88, No. 143/ Thursday, July 27, 2023/ Notices

administrative review. Under section
735(c)(5)(A) of the Act, the all-others
rate is normally equal to the weighted
average of the estimated weighted-
average dumping margins established
for exporters and producers
individually examined, excluding rates
that are zero, de minimis (i.e., less than
0.50 percent), or determined entirely on
the basis of facts available.

Where the dumping margin for
individually examined respondents are
all zero, de minimis, or based entirely
on facts available, section 735(c)(5)(B) of
the Act provides that Commerce may
use “‘any reasonable method to establish
the estimated all-others rate for
exporters and producers not
individually investigated, including
averaging the estimated weighted
average dumping margins determined
for the exporters and producers
individually investigated.”

Because Commerce preliminarily
calculated weighted-average dumping
margins for Sentury Tire (Thailand) Co.,
Ltd. (Sentury) and Sumitomo Rubber
(Thailand) Co., Ltd. (SRT) that are not
zero or de minimis, or based entirely on
facts available, we have preliminarily
assigned the companies that were not
selecting for individual examination, a
weighted-average dumping margin
equal to the weighted average of the
estimated weighted-average dumping
margins calculated for Sentury and SRT,
weighted by the mandatory
respondents’ publicly ranged total sales
values, consistent with guidance in
section 735(c)(5)(A) of the Act.” The
companies not selected for individual
examination are listed in Appendix II.

Verification

As provided in section 782(i)(3) of the
Act, Commerce intends to verify the
information relied upon in determining
the final results of review.

Disclosure and Public Comment

Commerce intends to disclose the
calculations performed for these
preliminary results of review to
interested parties within five days of the
date of publication of this notice in
accordance with 19 CFR 351.224(b).
Interested parties may submit case briefs
to Commerce no later than seven days
after the date on which the last
verification report is issued in this
administrative review. Rebuttal briefs,
limited to issues raised in the case
briefs, may be filed not later than seven
days after the date for filing case briefs.8

7 See Memorandum, “Calculation of the Rate for
Non-Examined Companies for the Preliminary
Results,” dated concurrently with this notice.

8 See 19 CFR 351.309(d)(1) and (2); see also
Temporary Rule Modifying AD/CVD Service

Parties who submit case briefs or
rebuttal briefs in this proceeding are
encouraged to submit with each
argument: (1) a statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.®

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, filed electronically via
ACCESS. Requests should contain: (1)
the party’s name, address, and
telephone number; (2) the number of
participants; (3) whether any participant
is a foreign national; and (4) a list of
issues the party intends to discuss.
Issues raised in the hearing will be
limited to those raised in the respective
case and rebuttal briefs. If a request for
a hearing is made, Commerce intends to
hold the hearing at a date and time to
be determined.1?

All submissions should be filed using
ACCESS,11 and must be served on
interested parties.12 Note that
Commerce has temporarily modified
certain of its requirements for serving
documents containing business
proprietary information, until further
notice.13 Parties are reminded that all
briefs and hearing requests must be filed
electronically using ACCESS and
received successfully in their entirety by
5:00 p.m. Eastern Time on the due date.

Unless otherwise extended,
Commerce intends to issue the final
results of this administrative review,
including the results of its analysis of
the issues raised in any written briefs,
not later than 120 days after the date of
publication of this notice, pursuant to
section 751(a)(3)(A) of the Act and 19
CFR 351.213(h)(1).

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act and 19 CFR 351.212(b)(1),
Commerce will determine, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review. Commerce
intends to issue assessment instructions
to CBP no earlier than 35 days after the
date of publication of the final results of
this administrative review in the
Federal Register. If a timely summons is
filed at the U.S. Court of International

Requirements Due to COVID-19, 85 FR 17006,
17007 (March 26, 2020).

9 See 19 CFR 351.309(c)(2) and (d)(2).

10 See 19 CFR 351.310(c).

11 See 19 CFR 351.303.

12 See 19 CFR 351.303(f).

13 See Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-19; Extension
of Effective Period, 85 FR 41363 (July 10, 2020).

Trade, the assessment instructions will
direct CBP not to liquidate relevant
entries until the time for parties to file
a request for a statutory injunction has
expired (i.e., within 90 days of
publication).

If Sentury or SRT’s weighted-average
dumping margin is not zero or de
minimis (i.e., less than 0.50 percent) in
the final results of this review,
Commerce intends to calculate
importer-specific assessment rates on
the basis of the ratio of the total amount
of dumping calculated for each
importer’s examined sales to the total
entered value of those sales. Where we
do not have entered values for all U.S.
sales to a particular importer, we will
calculate an importer-specific, per-unit
assessment rate on the basis of the ratio
of the total amount of dumping
calculated for the importer’s examined
sales to the total quantity of those
sales.14 To determine whether an
importer-specific, per-unit assessment
rate is de minimis, in accordance with
19 CFR 351.106(c)(2), we also will
calculate an importer-specific ad
valorem ratio based on estimated
entered values. If Sentury or SRT’s
weighted-average dumping margin is
zero or de minimis or where an
importer-specific ad valorem
assessment rate is zero or de minimis,
we will instruct CBP to liquidate
appropriate entries without regard to
antidumping duties.5

In accordance with Commerce’s
“automatic assessment” practice, for
entries of subject merchandise